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ABSTRACT 
The word abortion has been derived from Latin term 
'abortus' means an object, which had been detached from its 
proper site. It is one of the most controversial issues in the world 
today. Abortion is said to occur when the life of the foetus or 
embryo is destroyed in the woman's womb or the pregnant uterus 
empties prematurely before the foetus has attained the stage of 
viability. 
Various religions on the issue of abortion have displayed 
remarkable consistency and prohibit the practice of abortion 
strictly. However the only condition under which abortion seems 
to have been permitted in the religion is when the pregnancy is 
perceived to be dangerous to the life of mother and that there is no 
other alternatives to save the life of the pregnant woman. The 
mother 's life is precious because the: {i) mother is the originator 
of the foetus; (ii) mother's life is well established; (Hi) mother is 
bestowed with duties and responsibilities; (iv) mother is the part 
of the family; and (v) allowing the mother to die would also result 
in the death of foetus in most cases. 
Socially abortion is discouraged and seems to advocate all 
plausible means to reduce the rate of abortion. Humanists do not 
approve abortion as a means of fertility control. Infact they are 
firm advocates of education for life from an early age, improving 
the social status of woman, with ready availability of all forms of 
family planning, emergency contraception etc., in order to reduce 
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the number of induced abortion. 
Legislatively, till late half of the last centuries abortion was 
strictly prohibited and considered to be a crime, except when 
performed to save the life of the pregnant woman. However, ever 
since mankind got knowledge of its reproductive system and 
procreative capacity it has tried to control reproduction to regulate 
the births and to have children only when desired. With the 
stringent law on abortion and legal sanction for the aforesaid act 
not available, most of the women would go to back street 
abortionists; consequently the rate of maternal mortality resulting 
from such illegal abortions had been considerable as these 
abortions were being performed mostly by unqualified people 
under unhygienic conditions. These circumstances culminated into 
and became a driving force for a movement for abortion reform 
worldwide. 
Against the above backdrop, it becomes imperative to 
address the certain issues and to suggest measures to make the 
subject more focused and meaningful. The aspects, which need to 
be dealt in a comprehensive manner, are [a] is the liberalized 
abortion law competent enough to meet the challenges posed by 
the prevalent situation both in substantial as well as procedural 
way? [b] is woman really free from the bondage of unwanted 
pregnancy? [c] are the existing laws good enough to check the 
incidence and practice of sex-specific abortion? [d] are the 
prevailing medical pre-natal diagnostic technique/tests serving the 
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purpose for which they have been designed? and finally fej what 
are the contemporary developments in the relevant case law in 
India, Ireland, U.K. and USA on this subject? 
United Kingdom liberalized its abortion law through the 
Abortion Act, 1967 which generally permitted abortion if a 
pregnancy is unwanted due to the fear of malformed birth. In 1990 
The Human Fertilization of Embryology Act, amended the 
shortcomings of Abortion Act of 1967 and allowed for the 
bypassing of two-doctor necessity in cases where the termination 
of a pregnancy is of an immediate expediency to save the life of, 
or prevent grave permanent injury to the health of the woman 
[Section 1(4) of the Act of 1990]. Thus the revised 1967 Act, 
places a much greater emphasis on the needs of a pregnant woman 
in making a decision concerning the termination of pregnancy. 
The Irish Constitution; though prohibits the termination of 
pregnancy, except when it is established as a matter of probability 
that there was a real and substantial risk to the life as distinct 
from the health of the mother [Attorney General V. X and other]. 
The U.S. Supreme Court in its famous Roe and Doe decisions 
in 1973 establishes the basic law governing abortion in USA. The 
court held that abortion was a constitutional right that the state 
could only abridge after the first six months of pregnancy. The 
right to privacy includes the right to abortion. Since abortion is a 
fundamental right, State regulation must meet the "strict scrutiny" 
standard, which means the State must show that it has a 
"compelling interest" in having the law: the word "person" in the 
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Fourteenth Amendment, does not apply to unborn. The State has an 
important interest in both preserving the health of the pregnant 
woman and in protecting foetal life. The States' interest in 
maternal health becomes compelling at three months whereas in 
foetal life it becomes compelling at viability i.e. six months. The 
State may not regulate abortion at all during the first trimester. 
The state may regulate abortion during the second three months, 
but only for the protection of the women's health. The State may 
regulate or ban abortion during the third trimester to protect foetal 
life. 
Abortion in India was exclusively governed by the restrictive 
law of the Indian Penal Code upto 1971. The same was liberalized 
by the Parliament with the enactment of Medical Termination of 
Pregnancy Act 1971. This liberalized abortion law is unique in the 
sense that it is the only legislation in the world where the failure 
of contraceptive has been legally accepted as valid ground [to 
control the menace of population explosion in India] for abortion 
apart from medical, eugenic, humanitarian and socio-economic 
grounds. The MTPA is a landmark legislation in the history of 
social legislation in India and will go a long way in encouraging a 
woman to decide for herself whether she wishes to bear and rear 
the child or not. Thus the Act has played a vital role in 
emancipation of women from the age-old fear of abortion being 
declared as a sinful and criminal act. 
The medical advancement and scientific developments like 
ultrasonography, amniocentesis and chorionic villus sampling 
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developed to detect the genetic abnormalities in the foetus at 
sufficiently early stage in pregnancy. So that if required the foetus 
can be aborted. Incidentally apart from detecting the serious 
mental and physical defects in the unborn these techniques could 
also reveal the sex of the foetus. The dowry system, hatred against 
women and sons' preference in society paved the way to use or 
rather misuse these sophisticated techniques to get rid of female 
even before birth within the permissive limits of liberalized 
abortion law. Viewed, female foeticide as the ultimate cruel step 
in tragic drama of female life, the Government of India enacted the 
PNDT Act 1994 to regulate and prevent the pre-natal diagnostic 
techniques to curb the evil of female foeticide. 
However, the mechanical reading of the Act, of 1994 which 
though does not expressly prohibits pre conceptual sex-selections 
because it is not technically defined in the Act, as pre-natal. The 
doctors with the help of modern techniques destroy the female 
chromosomes and allow only the male chromosomes to fertilize 
without any fear of law as they insists that their act is pre-
conceptual and not pre-natal, hence do not violate the provisions 
of PNDT, Act 1994. To meet this challenge, the Parliament on 
20"' December 2002, amended the Act of 1994 in the form of P.C & 
PNDT (Prohibition of sex selection) Act 2002 to prevent these 
evils against female gender. 
The liberalized abortion laws permit the termination of 
pregnancy before viability for mere asking. The Constitution of 
every country that liberalized abortion law guarantees the 
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protection to every person against the deprivation of life, liberty 
or property without regular procedure. The Fifth Amendments' due 
process clause was intended to guarantee that no one be deprived 
by the Federal Government of life, liberty, or property without 
regular procedure. The Fourteenth Amendment made that guarantee 
applicable against the States. But these guarantees of fair and 
regular procedure did not apply to unborn, since when the two 
amendments were proposed and ratified, abortion was known, and 
there had been arguments about whether life began at quickening 
or some other stage prior to birth. So if they intended to protect all 
human life, they would have known that the amendment did, or 
very probably would, prohibit some category of abortion. So those 
who adopted these amendments addressed only the rights of person 
who had been born. 
According to the Human Life Bill 1981 of America, the life 
of each human being begins at conception and that Fourteenth 
Amendment of the U.S. Constitution protects all human being. 
However, the judiciary had a different attitude so much so that in 
1973 the U.S. Supreme Court in Roe, held that an unborn child is 
not a 'person' within the fourteenth amendment of the American 
constitution and term 'person' had been used only postnatlly. In 
1989 the Supreme Court in Webster held that "the life of each 
human being begins at conception and that "unborn children have 
protect able interest in life health and well being. Again in 1992 in 
Casey like in Webster the Supreme Court upheld State's 'concern 
for life of the unborn' and that too from the 'outset of pregnancy' 
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thus lending assurance to the view that foetus has life from the 
outset of pregnancy. So the controversy is whether or not the 
Fourteenth Amendment of the American Constitution considers an 
'unborn child' a 'person' and thus extends the protection as 
guaranteed by the constitution against deprivation of life, liberty 
and property to every person, without due procedure of law. 
Article 21 of Indian Constitution guarantees protection to 
every person against deprivation of right to life and personal 
liberty without due procedure of law. The unborn child possesses 
all the characteristics of life, so it can rightly be deduced that the 
same is included within the definition of personas as used under 
Article 21 of the Indian Constitution. Section 3 of the MTPA, 
1971, gives exclusive right to the mother to get her pregnancy 
terminated, without any reasons, till the foetus becomes viable, 
which is in contravention of the provisions of Article 21. Thus, 
there is an immediate need of either an Amendment in Article 21 
or a separate legislation declaring that unborn child is not 
included within the definition of person in order to save the MTPA 
of being declared unconstitutional. 
The abortion law always recognizes that where a choice must 
be made between life of the pregnant woman and the life of the 
unborn child, it falls within the general rationale of self-defence, 
if the mother seeks an abortion to preserve her own life. Similarly, 
even if the foetus is a human being, it still would not have right to 
force the mother to use her body to keep it alive against her will. 
If she decides to give birth, then "life" is a "beautiful choice". But 
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it is her choice; she cannot legally be forced into it, as abortion is 
an issue of woman, and so it should be the woman's right to 
choose. 
After exhaustive critical study of the relevant materials on 
the subject a modest but sincere attempt has been made by the 
present researcher to put forward the following suggestions for the 
kind appraisal of the reader. 
• A decentralized safe abortion service should be established. 
A proper dissemination of community level education about 
the availability of safe, legal abortion by adopting updated 
safe, easy and simple technologies eliminating cumbersome 
registration of centers and establishment of additional 
Training Centres to achieve the desired objectives of 
National Population Policy. 
• Female foeticide is caused by a deep rooted neglect and 
devaluation of women in our society. The pre-natal sex 
determination on commercial basis followed by sex 
selective abortion (female foeticide) under the permissible 
limit of Medical Termination of Pregnancy Act, cannot be 
checked unless the concerted efforts are made to: 
- break the existing caste system; 
- abolish the dowry menace; 
- bring the cultural consciousness highlighting the 
importance of females as equal partners; 
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- educate the individual woman as well as the general 
public; 
Efforts should be made to stop the medievalisation of the 
present generation's desire for male child, otherwise 
female foeticide would continue to perpetuate in India. So 
there has to be an immediate redress of misery by creating 
public opinion against rituals promoting son preference. 
With regard to Medical Termination of Pregnancy Act, 
1971, the pregnancy that is caused as a result of such 
sexual intercourse, not resulting from rape and thus 
disentitles the woman to get the pregnancy terminated 
under section 3 of the MTP Act, 1971. Since consent of the 
woman for such intercourse is implicit in the Act to remove 
such a difficulty a provision as suggested below 
(explanation III) may be added: 
"Where any pregnancy is alleged by the pregnant woman to 
have been caused by sexual intercourse not amounting to 
rape but as a result of sexual intercourse falling under 
sections 376-A, 376-B, 376-C and 376-D, the anguish 
caused by such pregnancy shall be presumed to constitute 
grave injury to the mental health of the pregnant woman". 
Sections 493, 496 and 494, 495 and 497 of the Indian Penal 
Code comprise yet another group of sections that create a 
new category of sexual offence which do not amount to the 
offence of rape. Where the pregnancy is caused due to the 
sexual intercourse falling under the above mentioned 
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sections of the IPC, since in such sexual intercourse, the 
woman have consented, consequently the same cannot be 
said to have been caused due to the offence of rape. 
Therefore, the pregnant woman will not be entitled to get 
her pregnancy terminated under Section 3 of MTP Act. 
Accordingly, to meet out such a circumstance an other 
explanation clause (as explanation IV) may be added in 
section 3 of the MTP Act, legalizing abortions caused as a 
result of sexual intercourse other than rape as: "Where any 
pregnancy is alleged by the pregnant woman to have been 
caused by deceiving her into believing that she is legally 
married to the man concerned and makes her to live as wife 
and husband is either by adultery or by bigamy, the 
anguish caused by such pregnancy shall be presumed to 
constitute grave strain to the mental health of the pregnant 
woman. 
Persons in need of undergoing the use of Pre-Conception or 
Pre-natal Diagnostic Techniques must first make an 
application in the manner to be prescribed by the 
appropriate authority, seeking grant of permission which 
should include, inter alia, the name, address and 
specialization of the doctor/hospital/diagnostic 
center/clinic laboratory etc., where that person is going to 
have such a treatment. 
No doctor/hospital/diagnostic center/clinic/laboratory etc; 
should undertake any such use of pre-conception or pre-
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natal techniques without the production of the certificate of 
grant or approval for so undergoing issued by the 
appropriate authority under the Act. 
"t* Before granting or issuing any of the said certificates, the 
appropriate authority may take expert advice so as to verify 
the genuiness in the requirement of such grant or approval. 
*t* A deeming provision should be enacted empowering the 
court to presume use of Pre-natal or Pre-Conception 
Technique, especially in respect of female persons up to 
the age of twenty years, as a cognizable offence within the 
meaning of the Act as against doctor or hospital or 
diagnostic center or clinic, as the case may be, where any 
such technique is used without the requisite grant by the 
appropriate authority. 
• The PC and PNDT (Prohibition of Sex Selection) Act, 2002 
should have a provision for stringent implementation 
machinery. Because mere making the law stringent and 
prescribing severe punishment to violators will not serve 
the purpose and thus cannot achieve the desired objectives. 
• It is the responsibility of the State, the Medical Profession 
NGOs, Women Organizations, Journalists and Media to 
come together to see that the provisions of the Act are 
implemented to its fullest extent. 
• There should be a proper dissemination of information 
regarding the provisions of the Act and should be strictly 
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implemented by ensuring a registration of the clinic and 
punishment to the offenders. 
• The institutions which are given licences for Pre-natal 
Diagnostic Tests should be closely monitored and those 
who violate the law should be severely punished. 
• The Government should remove gender discrimination in 
the school curriculum. 
• Steps be taken to sensitize society towards the concept of 
equality of sexes and the female child's right to life and 
survival. 
• The Government should take steps to empower women in 
the area of education employment and decision making and 
to take stringent measures to eliminate sexual abuse and 
the dowry system. 
• Under Article 21 of the Indian Constitution the term life 
may include 'potential human life' and as life begins at or 
near conception, the term 'person' may be interpreted to 
include 'unborn person' also. Therefore, at no stage of 
pregnancy, a mother can be allowed to terminate pregnancy 
for the mere asking, unless Article 21 of the Constitution is 
suitably amended to provide clearly that 'person' does not 
include an 'unborn child' in the mother's womb. 
• In order to save the MTPA, 1971 from being 
unconstitutional what is needed is an amendment of Article 
21 to the following effect: 
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Article 21(2): "Nothing in this Article shall prevent the 
Parliament from making any law or shall affect the 
operation of any existing law depriving an 'unborn person' 
of its life by termination of pregnancy by a woman if the 
continuance of pregnancy would involve a risk to the life 
of the pregnant woman or of grave injury to her physical or 
mental health or if there is a substantial risk that if the 
child were born, it would suffer from such physical or 
mental abnormalities as to be seriously handicapped. 
Thus the effect of clause (2) would be to save the MTPA, 
1971 from being unconstitutional as it would operate as an 
exception to Article 21 (1) and thus the constitutional 
validity of the MTPA, 1971 would not be jeopardized in 
any way. 
Reference to mother's right to destroy any foetus of her 
own without the consent (even of her husband) of others, it 
is suggested that once a woman wishes to abort the foetus 
then the consent of all those (at least husband) who are 
directly affected by such act of her may be considered. 
There are numerous cases where doctors will be anxious to 
ascertain the husband's wish and to obtain his consent to 
an abortion being carried out, so that the discontent may be 
avoided. 
The right to privacy of a woman should be recognized, 
which inter alia must include the right to space, limit or 
reject pregnancy, the right to decide about her own body 
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and a free choice to decide whether and when she can 
terminate her pregnancy and guardian's consent irrelevant, 
provided she is of the age of eighteen years. 
• Woman should have 'personal liberty' to destroy any foetus 
of her own if she finds it intolerant. It is far more 
important to consider her life and health than that of an 
early foetus, representing a child (would be) who has not 
entered the human community. Woman should have control 
over her own body and to force a woman to continue an 
unwanted pregnancy is to impose a kind of slavery upon 
her, at least to infringe her sense of self respect and 
dignity. 
• Abortion is an issue of woman, so it should be the woman's 
right to choose. She should have the free will to consider 
other's views and opinions but it must be her ultimate 
decision and be guaranteed by law. 
• After the point of viability, that is the point when the 
foetus is capable of survival, the state is free to prohibit 
abortion but only when it is necessary, i.e., as the woman's 
health and life interests are not at stake. But when the 
woman's health interest is in conflict with those of State's 
interest and potential life, the woman's interest in health 
should take precedence. Hence mother's life should gets 
precedence over the life of the foetus. 
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PREFACE 
Abortion is one of the most controversial issues in the world 
today. It is said to occur when the life of the foetus or embryo is 
destroyed in the woman's womb or the pregnant uterus empties 
prematurely. 
Till later half of the last century abortion was strictly 
prohibited and considered to be a crime, except when performed to 
save the life of the pregnant woman. However, ever since mankind 
got knowledge of its reproductive system and procreative capacity 
it has tried to control reproduction to regulate the births and to 
have children only when desired. With the stringent law on 
abortion and legal sanction for the aforesaid act not available, 
most of the women would go to back street abortionists; 
consequently the rate of maternal mortality resulting from such 
illegal abortions had been considerable as these abortions were 
being performed mostly by unqualified people under unhygienic 
conditions. These circumstances culminated into and became a 
driving force for a movement for abortion reform worldwide. 
United Kingdom liberalized its abortion law through the 
Abortion Act, 1967 which generally permitted abortion if a 
pregnancy is unwanted due to the fear of malformed birth. 
The Irish constitution prohibits the termination of 
pregnancy. However, the Irish Supreme Court held that the 
abortion is permissible in the State where the continuation of the 
pregnancy poses a real and substantial risk to the life, as opposed 
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to the health of the mother and where such a risk could not be 
averted except by means of an abortion. Moreover a substantial 
risk to the life of the mother included a risk of suicide. [Attorney 
General v. X and Others] 
The U.S. Supreme Court in its famous Roe and Doe decision 
in 1973, establishes the basic law governing abortion in United 
States of America. The court held that abortion was a 
constitutional right and the State could only abridge after the first 
six months of pregnancy. The right to privacy includes the right to 
abortion. Since abortion is a fundamental right, State regulation 
must meet the "strict scrutiny" standard, which means the State 
must show that it has a "compelling interest" in having the law: 
the word "person" in the Fourteenth Amendment, does not apply 
to unborn. The State has an important interest in both preserving 
the health of the pregnant woman and in protecting foetal life. The 
States' interest in maternal health becomes compelling at three 
months whereas it becomes compelling in foetal life at viability 
i.e. six months. The State may not regulate abortion at all during 
the first trimester. The State may regulate abortion during the 
second three months, but only for the protection of the women's 
health. The State may regulate or ban abortion during the third 
trimester to protect foetal life. 
Abortion in India was exclusively governed by the restrictive 
law of the Indian Penal Code upto 1971. The same was liberalized 
by the Parliament with the enactment of Medical Termination of 
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Pregnancy Act, 1971. This liberalized abortion law is unique in 
the sense that it is the only legislation in the world where the 
failure of contraceptive has been legally accepted as valid ground 
[to control the menace of population explosion in India] for 
abortion apart from medical, eugenic, humanitarian and socio-
economic grounds. The medical advancement and scientific 
developments like ultrasonography, amniocentesis and chorionic 
villus sampling developed to detect the genetic abnormalities in 
the foetus sufficient early in pregnancy. So that if required the 
foetus can be aborted. Incidentally apart from detecting the 
serious mental and physical defects in the unborn these techniques 
could also reveal the sex of the foetus. The dowry system, hatred 
against women and son 's preference in society paved the way to 
use or rather misuse these sophisticated techniques to get rid of 
female even before birth within the permissive limits of liberalized 
abortion law. Viewed female foeticide as the ultimate cruel step in 
tragic drama of female life, the Government of India enacted the 
Pre-natal Diagnostic Techniques Act, 1994 to regulate and 
prevent the pre-natal diagnostic techniques to curb the evil of 
female foeticide. 
However, the mechanical reading of the Act, of 1994, which 
though does not expressly, prohibits pre conceptual sex-selections 
because it is not technically defined in the Act, as pre-natal. The 
doctors with the help of modern techniques destroy the female 
chromosomes and allow only the male chromosomes to fertilize 
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without any fear of law as they insists that their act is pre-
conceptual and not pre-natal, hence do not violate the provisions 
of PNDT Act, 1994. To meet these challenges, the Parliament on 
20"' December 2002, amended the Act of 1994 in the form ofP.C& 
PNDT (Prohibition of sex selection) Act, 2002 to prevent these 
evils against female gender. 
The liberalized abortion laws permit the termination of 
pregnancy before viability for mere asking. However, the 
Constitution of those countries that liberalize Abortion Law 
guarantees the protection to every person against the deprivation 
of life, liberty and property without due procedure of law. So the 
controversy is whether or not the Fourteenth Amendment of 
American Constitution protects the unborn child. Like wise 
provisions of Article 21 of Indian Constitution accommodate an 
unborn' within the definition of 'person'. But an unborn is not 
protected of being destroyed without reason under the MTPA, 
though is guaranteed by the Constitution to protect every person. 
Thus there is a need of either an amendment in Article 21 or a 
separate legislation declaring that unborn child is not included 
within the definition of person in order to save the MTPA of being 
declared unconstitutional. 
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CHAPTER I 
INTRODUCTION 
The word abortion has been derived from a Latin term 
'abortus' means an object which had been detached from its 
proper site. Abortion generally refers to the expulsion from the 
uterus of the products of conception. It is the termination of 
pregnancy at any time before the foetus has attained the stage of 
viability. According to Webster's New International Dictionary 
'abortion' means an act of giving premature birth, specifically the 
expulsion of human foetus prematurely at any time before it is 
viable or capable of sustaining life. 
Abortion is a controversial and emotive subject involving 
religious, moral and social judgments on which opinions strongly 
differ. The legislation of abortion, at any rate in circumstances in 
which it is not essential in order to save the mother's life, is a 
subject on which strong moral and religious convictions are held. 
Ever since mankind got knowledge of its reproductive system and 
procreative capacity, it has tried to control reproduction, tried to 
regulate births, and to have children only when desired. Women 
have tried to get rid of unwanted pregnancies. 
Until the mid-twentieth century, almost three-fourth of the 
world's population was governed by laws which forbade abortion. 
The only choice before women with unwanted pregnancies unless 
they were rich and influential enough to buy illegal abortion 
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services from qualified medical personnel was to go to quacks or 
indulge in self-abortion, which sometimes proved even more 
dangerous than the attempt of quacks. 
The abortion laws developed in the late nineteenth century 
existed largely unchanged. Until the 1960's and 1970s, when a 
number of varied circumstances gave rise to a movement for their 
reform. Women's Rights groups, doctors and lawyers began an 
organized abortion reforms movement to press for changes, in part 
because many of them had often witnessed the deadly 
complications resulting from illegal abortions. Women's 
organisation also began to see abortion reform as a crucial step 
towards the goal of equality between the sexes. They argued that 
the women must be able to control their pregnancies in order to 
secure equal status. In addition new concerns regarding explosive 
population growth and its effect on the environment increased 
public awareness of the need for Birth Control. At the same time, 
other countries developed far more permissive laws pertaining to 
abortion. In Japan and Eastern Europe, abortion was available on 
demand, and in much of Western Europe, abortion was permitted 
to protect the mother's health. Public awareness of the abortion 
issue also increased through two incidents in early 1960s that 
caused a great number of children to be born with physical 
defects. In 1961, the drug thalidomide, used to treat nausea during 
pregnancy, was found to cause serious birth defects. And a 1960-
65 German measles epidemic caused thousands of children to be 
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born with defects. Pregnant women who were affected by these 
incidents could not seek abortion because of strict laws then in 
existence. 
Reacting to these and other developments people sought to 
reform abortion laws through legislation and lawsuits. There has 
been a great deal of debate over the merits of liberalizing laws on 
abortions. Among different cultures abortion has been practiced 
for several reasons including birth control and by a variety of 
methods. There have been a number of myths, misconceptions and 
taboos. However, the crux of the problem seems to be that with the 
stringent law on abortions, the rate of maternal mortality resulting 
from illegal abortions has been considerable as abortions were 
being performed mostly by unqualified people under unhygienic 
conditions. The problem is complex and has legal, social, moral, 
ethical, economic and religious aspects. Almost all religions 
strictly prohibit the practice of abortion. Attaches much sanctity to 
foetal life and recognize the foetus right to born alive except in 
cases where it is established that there is a real and substantial 
risk to the life of the mother that can only be avoided by the 
termination of her pregnancy, such termination is allowed. Today, 
some of the largest and most populous countries of the world have 
accepted abortion as medical and social necessity so have 
liberalized their laws on abortion. But are these societies happy 
with the new laws? What are the implications of freely available 
abortion facilities? 
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In 1971, The Indian Parliament passed the Medical 
Termination of Pregnancy Act. The measure was designed to 
create certain exceptions to the strict provisions of the Indian 
Penal Code which declare that all abortions or "miscarriages" are 
criminal unless undertaken to save the life of the pregnant woman. 
The MTPA was modeled upon the British Abortion Act 1967. 
According to the new law abortions are no longer illegal if they 
are performed for one of the several specified reasons within a 
limited period after conception by a specially designated specialist 
and under prescribed conditions. 
However, the Act is among the most liberal legislation of its 
kinds in the sense that it is the only legislation where the failure 
of contraceptive device has been legally accepted as valid grounds 
for abortion. The Act, however, does not meet all challenges of 
right to abortion. The Act has not provided the right to abortion 
where the pregnancy is the result of felonious intercourse. So an 
amendment is required under Subsection (2) to section 3 of the 
MTP Act. 
In England prior to the Abortion Act 1967, abortion was 
generally prohibited. The woman whose pregnancy has been an 
outcome of sexual violence for instance rape, incest etc, or those 
deserted by their husbands and over-burdened mothers living in 
poverty with large families failed to get medical abortion under 
the prevailing abortion law i.e., sections 58 and 59 of the Offences 
Against Person Act, 1861. Consequently, most of women would go 
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to 'back street abortionists' leading to a great risk to their life. In 
view of these hardships, a strong opinion among the people grew 
that a woman had a right to control her own fertility and that the 
abortion should be legalized. Consequently the Abortion Act 1967 
was passed, which substantially liberalized the law on abortion. 
The Human Fertilization of Embryology Act, 1990, amended 
the shortcomings of the Abortion Act of 1967 and places a much 
greater emphasis on the needs of the pregnant woman in making a 
decision concerning the termination of pregnancy. The abortion 
law of England is considered to be the most liberal law on the 
subject but unlike India it neither permits termination of 
pregnancy on grounds of rape nor on failure of any contraceptive 
device or method used by a married couple for the purpose of 
limiting the number of children. However, the health ground of 
mother or children may successfully be pleaded in such 
circumstances in invoking the termination of pregnancy. 
The Irish Supreme Court in number of cases in consonance 
with the provisions of Irish Constitution, suggested that the 
constitution implicitly prohibits abortion and right to privacy of a 
pregnant woman does not extend to a right to terminate pregnancy 
and the 'un born child' had a right to life and it is protected by the 
constitution, except in cases where it were established as a matter 
of probability that there was "real and substantial risk" to the life, 
as distinct from the health, of the mother. 
In 1967, the United States of America liberalized the State 
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of Colorado's abortion law and for the first time allowed abortion 
on the ground that when child birth posed grave danger to the 
physical or mental health of a woman, when there was highly 
likelihood of foetal abnormality, or when pregnancy resulted from 
rape, incest or felonious intercourse. 
However, the landmark event in establishing the basic law 
governing abortion in the United States were the January 1973, 
Roe and Doe's decisions of the U.S. Supreme Court. The Court 
held that State may not categorically prohibits abortion by making 
their performance a crime, and the State may not make abortions 
unnecessarily difficult to obtain by prescribing elaborate 
procedural guidelines. The constitutional basis for the decision, 
that the Fourteenth Amendment right to personal privacy 
embraced a woman's decision whether to carry a pregnancy to 
term. 
The Court further held that since right of personal privacy is 
a fundamental right, only a "compelling State interests" could 
justify its limitation by a State. Thus while it recognized the 
legitimacy of the State interest in protecting maternal health and 
preservation of foetus potential life, and the existence of a rational 
connection between these two interests and the State's anti 
abortion law, the court held these interest insufficient to justify an 
absolute ban on abortions, and concluded that until the end of the 
first trimester, an abortion is no more dangerous to maternal 
health than child birth, itself, and found that: "with respect to 
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State's important and legitimate interest in the health of the 
mother, the 'compelling' point, in the light of present medical 
knowledge is approximately the end of the first trimester". Only 
after the first trimester does the State's interest in protecting 
maternal health provide a sufficient basis to justify State 
regulation of abortion and then only to protect this interest. The 
compelling point with respect to State's interest in the potential 
life of the foetus "is at viability". Following viability, the State's 
interest permits it to regulate and even prohibit an abortion except 
where necessary, in appropriate medical judgment for the 
preservation of the life or health of the mother. 
One of the modern scientific and technological developments 
in the field of medicine is the use of preconception and pre-natal 
diagnostic techniques. These techniques are used not only for the 
diagnosis and treatment of certain physical problems connected 
with the pregnancies, but also for knowing in advance whether or 
not the embryo or the foetus is that of a male or female. It has 
become a usual practice among some segments of the society to 
get rid of the growing pregnancy if it is found that the sex of the 
embryo or foetus living in the womb is of a female character, for a 
variety of reasons. One such reason is that of the hatred and the 
anticipated socio-economic contingencies connected with the birth 
of a female child in the family. This situation is not only depriving 
the right of birth of a female unborn child, but also a social evil in 
immoralising the human society. 
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With a view not only prohibit sex selection before or after 
conception, but also to regulate pre-natal diagnostic techniques for 
detecting genetic abnormalities or metabolic disorders or 
chromosomal abnormalities or certain congenital malformation of 
sex-linked disorders as also to prevent misuse of the pre-natal 
diagnostic techniques for sex determination leading to female 
foeticide, the Pre-Conception and Pre-natal Diagnostic Techniques 
(Prohibition of Sex Selection) Act, 1994, was passed by the 
Parliament of India, about a decade back. The title of this Act in 
its original form was "The Pre-natal Diagnostic Techniques Act, 
1994" but the same was re-named in the present form vide 
Amendment Act, 2002 dated 17.01.2003 so as to give vide scope 
and greater effect to protect female foeticide. 
The Act is aimed at achieving high aspirations to protect the 
female folk but it still suffers from some glaring lacunae, and may 
not be more effective in as much as its effectiveness vests greatly 
on the degree of morality of the doctors or the hospitals/clinics in 
discouraging their clients coming for sex selection tests. Even 
where the doctors undertake the techniques envisaged under the 
Act for the purposes mentioned there under, when come to know 
about the nature of sex of the embryo/foetus, there is every 
possibility of their disclosing such information as a human 
instinct, or by way of slip of tongue to the mother, father or any 
other relatives of the child in the womb, inspite of the fact that 
such a practice is prohibited under the law. In practice it is also 
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very difficult to bring the erring parents or relatives or any person 
connected with the pregnancy and sex selection, into the fold of 
law for appropriate legal action. It all depends upon the morality, 
ethics, psychology and other aspects of the people involved in the 
issue. There is therefore an immense need to re-look into the law 
and make necessary modifications, so as to make the law more 
viable, practical and fruitful. 
The U.S. Supreme Court in Roe also indicated that 
constitution never specifically defines "person", but added that in 
nearly all the sections where the word person appears, "the use of 
the word is such that it has application only post-natally. None 
indicates with any assurance, that it has any possible-pre-natal 
application and the court was persuaded "that the word 'person', 
as used in the Fourteenth Amendment, does not include the 
unborn". 
With regard to whether a child have life before birth while in 
the mother's womb, (i.e., of commencement of life) the medical 
authorities are not unanimous on the issue as to when does the life 
begins. However according to Human Life Bill 1981 of America 
"the life of each human being begins at conception", and a foetus 
or child in mother's womb, even though a non-natural person is 
nevertheless a person within the meaning of the Fifth and 
Fourteenth Amendment of American Constitution. The Fifth 
Amendment's due process clause was intended to guarantee that 
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no one be deprived by the Federal Government of life liberty and 
property without regular procedure and the Fourteenth Amendment 
made that guarantee applicable against the States. But, did these 
guarantees of fair and regular procedure apply to unborn? When 
the two Amendments were proposed and ratified, abortion was 
known, and there had been arguments about whether life began at 
quickening or some other stage prior to birth. So, if they intended 
to protect all human life, they would have known that the 
Amendment did or very probably would prohibit some category of 
abortion. Thus the fifth and fourteenth amendments constitutional 
guarantees of fair and regular procedure did not apply to unborn. 
So, those who adopted these amendments addressed only the rights 
of person who had been born. 
If it is held that life begins at fertilization, then natural 
justice will demand that the right of the unborn child are 
protected. Natural justice would also require that the rights of the 
mother are equally protected, since there can be no determination 
as to whose rights are greater in importance. Therefore, the law 
must act in such a way to find how both the interests and rights of 
the unborn child and mother are considered and are acted upon 
accordingly. 
When right to life under Article 21, of the Indian 
Constitution is analysed in the context of abortion, it raises certain 
thought provoking questions such as: 
• Whether foetus is a 'person' and is the right to life 
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under Article 21 extended to an unborn person also? 
• Has an unborn person's right to life protected under 
Article 21 and whether it has a right to be born? 
• Does a woman have a right over her reproductive 
organs and to choose whether or not to give birth to a 
child in the name of her right to privacy under Article 
21 of the Constitution? 
In abortion, among others the problem also is of 
disagreement about whose rights are being infringed. Those 
opposed to abortion claim that they are protecting the rights of 
foetus from the infringement of having its life terminated. If the 
foetus is a person from the moment of fertilization, then we are 
dealing with two bodies of two persons: the body of foetus and the 
body of woman in which it resides throughout the pregnancy. 
Presumably, then both the woman and the foetus each would 
maintain a separate and equal right to the sovereignty and the right 
not to have its body invaded or infringed and so would the woman. 
Considering, if the two are equal, that the woman would have right 
to decide that she does not permit the foetus to occupy the most 
private parts of her reproductive anatomy, and required that it be 
removed. Theoretically she does not have to "kill" it or infringe 
its bodily integrity in any way. She would merely remove it, alive 
and intact and then both of these "equals' could then go on to 
support themselves in whatever way they are able. The fact that 
modern abortion techniques do not remove the foetus intact and 
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alive merely reflects the fact that, given the same outcome the 
procedure which at least invasive to the woman may be used. 
It is thus evident from the foregoing account that there is an 
urgent need to analyse the concept of abortion at all conceivable 
plans such as legal protection offered to mother and foetus, the 
social implication with regard to health and well-being of mother, 
the practice of sex selective abortion and other related aspects in 
greater depth. It will also extremely relevant to suggest measures 
and scope for further amendment in the existing law and to 
exercise curbs in undesirable practices, if any, to make the 
practice of abortion more stringent and be resorted to only when 
totally avoidable and without infringing the rights and privileges 
of both the mother and the foetus. The suggestion or 
recommendations thus obtained may serve as an important draft 
document for the legal luminaries and social scientists who may be 
entrusted with the task of bringing above a meaningful reform in 
this very important area of great social concern. 
The present work comprises of eight chapters in which 
chapter I is an introductory part. It focuses on the prevalence of 
abortion, ever since mankind got knowledge of its reproductive 
system. It also includes the detailed account of the efforts to 
control reproduction to regulate the births through the means of 
abortion, which had been the subject of intense debate ever since. 
It also highlights the circumstances which culminated into the 
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movement to liberalize the abortion law to solve one of the most 
controversial issues of the contemporary world. 
Chapter II is devoted to study the religious views of the 
representatives of various communities on the issue of abortion. 
The acceptability and permissive precinct of abortion under the 
religion also found mention in the chapter. It also discusses the 
ethical issues involved in abortion procedure. 
The social context of abortion has been dealt within 
Chapter III. It also envisages the need for liberalized abortion law 
to emancipate woman from the centuries old bondage of unwanted 
pregnancies. The chapter also elaborately discusses the need to 
improve overall conditions of the woman to minimize the 
termination of pregnancy of an expected mother. 
Chapter IV details Indian legislation on abortion. It is 
broadly divided into two parts. Part I deals with the strict 
provision and by laws of abortion law contained in the Indian 
Penal Code, till 1971. Part II deals with the abortion law from 
1971 onwards, in which it was liberalized by an Act of Parliament 
as the Medical Termination of Pregnancy Act, 1971. It also 
mentions the guidelines to be followed by the medical 
practitioners performing the abortion and declaration when a 
doctor found to be in breach of these guidelines is guilty of 
professional misconduct, thus fixed responsibilities, on doctor. 
Chapter V is devoted to the legislative development of 
abortion laws in U.K., Ireland and United States of America. The 
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above mentioned countries started to liberalize their abortion laws 
in later half of the twentieth century. It also discusses the concept 
of life to an 'unborn child'. 
Wider grounds of the misuse of the liberalized abortion law 
has been discussed in Chapter VI. Criminal misuse of modern 
scientific developments in the field of medicine, through various 
scientific techniques/tests is being practiced to eliminate the 
female gender both pre-conceptually and pre-natally. A critical 
study at length has been made to visualize the measures taken by 
the Parliament, Judiciary and NGOs to prevent this ultimate cruel 
step in the tragic drama of female life i.e. sex-selective (female 
foeticide) abortion. 
Chapter VII, entitled 'Abortion and Right to Life under 
Constitution' discusses the position of 'unborn child' under 
different laws, like in property law, criminal law and law of torts. 
It also highlights specifically the constitutional guarantee for the 
protection of every person against the deprivation of right to life, 
without due process of law in the Fifth and Fourteenth 
Amendment of American Constitution and Article 21 of the Indian 
Constitution and found mention about the position of an unborn as 
a person for the purpose. This chapter also deals with the mother's 
claim of an exclusive right to terminate her pregnancy at will, 
along with the possible right of an unborn to born alive. 
Chapter VIII entitled 'Conclusion and Suggestions'. In this 
chapter some modest but sincere suggestions have been made for 
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either amending the existing laws or for adoption of new laws, so 
that one of the most controversial issues of the contemporary 
world could effectively be dealt with. 
OBJECTIVES OF RESEARCH 
The major objective of my research is to study as to what 
extent the liberalized abortion law meets the challenges of 
abortion problem in both substantive as well as procedural, way. 
The other objectives are to - (a) study the woman's 
emancipation from bondage of unwanted pregnancy; (b) study 
abortion as a tool of controlling population explosion; (c) stiidy 
the liberalized abortion law's impact in female gendercide as well 
as laws in eradicating this evils (both pre-conceptual and pre-
natal); (d) study the development of relevant case law in India, 
Ireland, U.K. and U.S.A. on above aspects; and (e) make 
suggestions for appropriate amendments in the present legislation 
on the above aspects. 
METHODOLOGY 
The research work undertaken in the present study is a 
doctrinal research and moreof_adescript ive type and involves 
ascertainment of the state of affairs, as it exists at present and also 
its implications and suggestions for changes and effective 
implementation of law. 
The material for research have been collected from various 
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Statutes, Indian and foreign, international conventions, judicial 
pronouncements, books on the subject, published articles, reports 
of various national and international organizations/institutions and 
many web-sites. 
This research work is limited to statutory provisions, its 
efficacy, achieving the desired objectives, shortcomings/loopholes 
and its impact on society. Though very limited materials are 
available on the subject but the present researcher has made his 
best possible efforts to incorporate the available study materials in 
the thesis. This topic for study is chosen as the researcher is of the 
view that the abortion issue needs immediate attention. 
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CHAPTER II 
RELIGIOUS AND ETHICAL ISSUES 
A. Religious Issues 
India is the land of religions. Nowhere else is the texture of 
life so much impregnated with religious convictions and practices 
as in India.' 
The Indian Constitution provides that the state undertakes to 
respect and honour all religions.^ It confers right relating to 
freedom of religion not only on citizens but also on all persons in 
India. These constitutional provisions guarantee religious freedom 
not only to individuals but also to religious groups. India being a 
secular state, there is no state preferred religion as such and all 
religious groups enjoy the same constitutional protection without 
any favour or discrimination. Secularism in India does not mean 
irreligion. It means respect for all faiths and religions. The state 
does not identify itself with any religion, but to respect and 
honour all religions equally. 
The influence of religion affects the very core of social 
behaviour, attitudes and values. The affiliation to a particular 
religious group, affects the reproductive behaviour.'' There can be 
no doubt that religion has been one of the important factors 
' Bloomfield, M: The Religion of the Vedas 3(1972) 
^ Articles 25-28, Indian Constitution (guarantees right to freedom of religion). 
' Dr. Radha Krishnan in Secularism in India, P-I27 (1968) 
* Mishra, B.D.: Population of India, country Monograph Series, No. 10 (1982) 
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influencing the urge for physical union and procreation.^ Quite 
often the resistance of family planning has been tried to explain in 
terms of its incompatibility with the religious value system of a 
given community. The attitude of the members of every group 
towards policy of family planning is mostly determined by the 
religious injunctions prescribed for each of the groups. 
a. Hinduism 
Hinduism is an ancient religion practiced by hundreds of 
millions in India and abroad. One commentator describes 
Hinduism as, 
... more than just a creed: it is a total culture, a way of life 
based on the belief in the unity of all creation. Hindus, see 
humankind not as any entity separate from animals, but rather as 
an integral part of the Universe that includes all living creatures. 
In Hindu doctrine, all living creatures, including insects, plants 
and trees, are thought to enjoy a kinship with one another and to 
be worthy of respect and life.^ 
A Hindu's life is a series of rituals and ceremonies, 
signifying the Hindu community's attitude and conduct with 
respect to reproduction and life cycles. Of all these ceremonies 
and events, three are most important, i.e., birth, marriage and 
death. All the three are significant to the attitudes and conduct of 
Hindus with respect to reproduction and life cycle. But of the 
' Kaushal, K.S. Family Planning: The Religious Factor, 139 (1974) 
* Lewis, Regenstein, Replenish the Earth (New York: Cross roads, 1991), p. 221. 
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three, obviously, the functions and purpose of marriage is the most 
intimately involved on the approach to the fertility. 
The Hindu marriage is Samskara (sacrament)^. From the 
ancient Vedic times, the Hindus have regarded marriage as a social 
and religious duty. According to Hindu doctrine, "no man or 
woman must die without receiving this sacrament. Marriage for 
girl is looked upon as natural and inevitable part of her life. 
Marriage is a beginning of life for girl as the bride enters through 
the gate into life of her wedding day." ' Hindus are by nature 
family oriented and consider the procreation a holy act. Children 
are the central purpose of the Indian marriage. Love, 
companionship, sex and pleasure occupy a secondary, though 
important place in married life. In many communities' prayers for 
the brides motherhood forms an essential part of the wedding 
ceremony. An Indian wife's ideal is motherhood and she lives 
under pressure both social religious and familial, attitude to early 
and prolific procreation. 
The Hindu philosophy regards the procreation of a son as a 
religious sine qua non. Before his death, a Hindu must be father 
and leave behind a son to carry on his duties. A Hindu son 
continues the family line and perpetuates the name of his 
ancestors.'° A son continues to have a significant place in Hindu 
society for practical purposes of succession as well as for 
' Mulla, D. Principles of Hindu Law, 599 (1966) 
' Karve, I.: Kinsiiip Organisation in India, 130(1953) 
' Buchanam, H. On the soul of the Indian women: As reflected in the Folklore of the Kankan, 
27(1942) 
' ° J. Mayne, H indu Law and Usage, 105 (1953) 
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emancipation of his parent's soul after their death through the 
performance of rituals, which may be carried out only by son. The 
begetting of a son is holy and spiritual act as the son (Putra) 
delivered the father from the hell (put)." 
The Niyoga was practiced when a man was impotent or was 
suffering from some incurable disease or was dead and the family 
in accordance with its Swadharma authorized the husband's 
brother or other Sapinda to beget a son on his wife.'^ This is but 
only a brief survey of an average Hindu's social and cultural 
environment, which signifies the desire of Hindus for children, 
especially a son. This incidentally often leads to the birth of a 
number of daughters before a couple begets a son. Now due to 
advancement of science and technology, it is possible to know the 
sex of unborn child before birth. The strong desire of having a 
son, generally leads the couple to abortion, if the foetus happens 
to be of a female one.'^ The increasing popularity of amniocentesis 
for detecting and subsequently aborting the female foetus is one 
more expression of the fact that a large number of pregnancies in 
the country are aborted because of the desire for the son. 
It is appropriate to discuss here the views of ancient Hindu 
sages regarding various modes of fertility control, e.g. abortion, 
sterilization and contraceptives. "Hindus believe that all life is 
sacred, to be loved and revered, and therefore practice ahinsa, or 
non violence." All life is sacred because all creatures are 
Sehgal, B.P. Singh. Women, Birth Control and the Law, 37(1991) 
Jolly, Hindu Law and Custom, p. 153 (1928) 
Sunday (magazine published from New Delhi), p. 17, Oct (1983) 
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manifestations of the supreme being. The Hindu practice of non-
violence is connected to a belief in reincarnation: the repeated re-
embodiment of souls in different species of life. The Karma 
generated in one's present life determines whether one enjoys a 
higher or suffers a lower existence in the next reincarnation. Dr. 
T. K.-Venkateswaran, a Hindu leader in the Parliament of the 
World's Religions, writes that Karma is "the moral and physical 
law of cause and effect by which each individual creates one's 
own future destiny". He further notes, "All souls are evolving and 
progressing towards union with God".... The individual soul 
reincarnates, evolving through many births and deaths, until all 
the Karmic results, good and bad, are resolved. Hinduism teaches 
that abortion, like any other act of violence, thwarts a soul in its 
progress toward God.''* However, it is not clear whether classical 
Hinduism contains specific prohibition against abortion or not. 
Some references in Atharvaveda disclose that abortion was known 
in Vedic age, but it is not clear whether or not such abortion were 
regarded as criminal.'^ Reference to abortion found place in the 
thoughts of many Hindu sage thinkers, which was presumably 
either because of the gravity they attached to it as a sin or because 
its incidence was not insignificant.'^ Foeticide was forbidden and 
classified as murder equivalent in gravity to the neglect of Vedas, 
Venkateswaran, T.K: "Hinduism, A Portrait," in A source Boole for Earth's Community of 
Religions, ed. Beversluis Joel. (Grand Rapids: Co Nexus, 1995), pp. 40-44. 
Maurice Bloomfield: Hymns of Atherveda, (1962) Sehgal, B.P.S: Woman, Birth control and 
the law, 38(1991). 
Sacred Laws of Aryas, quoted in Sehgal, B.P.S. Supra note 9, p.38 
21 
Religious & Ethical Issues in Abortion 
incest and drinking of spiritual liquors.'^ Manu declared a woman 
who had procured abortion as an outcaste or murderer of her 
husband or of a Brahmin.'^ Yagnavalkya said that if a woman kills 
her foetus, she should be abandoned.'^ Katyana contained a 
remarkable statement that even a Brahamin deserves to be killed if 
he is guilty of causing abortion.^*^ Nirukta considered abortion as 
one of seven sins^' (other six sins are theft, violating the bed of 
guru, murder of Brahmin, continued performance of sinful acts, 
telling a lie as sinful matter). Vardha-Harita prescribed that in the 
case of a woman who destroyed her foetus, her husband should 
have her nose, ear and lips cut off and then she should be 
banished.^^ Similarly in Mahabharata it is mentioned that letting a 
woman's Ritual (fertile period) go waste was a sin tentamount to 
embryo murder. Ayurvedic text also refers to the knowledge and 
practice of abortion. They have generally discussed the causes 
responsible for the loss of foetus as by taking certain foods or 
drinks, doing violent motion or exercises or giving direct blows to 
abdomen etc. These texts recommend the avoidance of such acts 
along with prescription of the treatment for the prevention of 
abortion and restoring the disturbed pregnancy.'^'' In modern times, 
India's greatest apostle of non-violence, Mohandas Gandhi, has 
Encyclopedia of Social Sciences, p-372 (1957) 
G.C. Haughten (ed.) II, Manav Dharmasastras-The Institution of Manu, Chapter VIII, p-3I7. 
Yagnavalkya Smiriti I, 72 
Katyayana 806 
'^ Nirukta VI, 27 
^^  VardhaHaritaVII, 192 
" P. Thomas, Indian Women Through Ages, (1964) 
^* Jolly, J. Indian Medicines, (1951) 
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written: - It seems to me clear as day light that abortion would be 
a crime. The international periodical Hinduism Today 
acknowledges: " Across the board, Hindu religious leaders 
perceive abortion at any stage of foetal development as killing 
(some say murder)... and as an act that has serious karmic 
repercussions". For example, Swami Kamalatmananda of the 
Ramakrishna Monastery in Madras, India, has said: "No human 
being has the right to destroy the foetus. If having a baby is 
economically and socially problematic, one can very well take 
precautions to avoid such unwanted birth rather than killing the 
baby. Precaution is better than destructions."^^ 
Thus it is clear from the above-mentioned text that the basic 
view that Hinduism has abortion is that it is strictly forbidden and 
is regarded as a crime. It seems that the Hinduism believes that the 
life begins at conception... Thus, as the embryo-foetus is a human 
being it has, according to Hinduism, the right to protection by law. 
Hinduism teaches that foetus is a living, conscious person needing 
and deserving protection. The concept of sterilization was quite 
unknown to the ancient Hindu society. However the sexual organs 
could be cut as a punishment in certain cases. Gautma prescribed 
the excision of the male organs for a Sudra who sexually 
approached a woman of higher Vernas. As far as contraceptives 
are concerned no religious books has ever expressly permitted the 
use of contraceptives for regulating fertility. Kamasutra no doubt 
'^ Mohandas Gandhi, All Men Are Brothers, Autobiographical Reflections (New Yark: 
Continuum, 1980), p. 150 
^^  Hinduism Today, March 1986 
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talks of coitus interrupts as a contraceptive, which is now 
propagated widely. Mahatma Gandhi, a great social reformer 
held the use of contraceptive to be equivalent to prostitution and 
condemned its use. His objections were rooted in religion and 
tradition, but they were never imposed in India by any organized 
religious authority.'^^ 
The effects of these religious edicts have been attenuated in 
practice when a couple is faced with a situation where it is to take 
a decision about planning the family. Since their religious rituals 
affect majority of Hindus, they are liable to consider the 
termination of pregnancy and sterilization and contraception 
against religion. 
b. Islam 
Muslims constitute the largest minority group in India. More 
recently there has been a good deal of discussions as to how far 
Islam permits the use of family planning in general and abortion 
for the purpose of population control in particular. 
Islam is the natural way of life. It is a natural religion for 
mankind. All the rules laid down by it, individual as well 
collective, are based upon the fundamental principle that man 
should behave and act in consonance with natural laws that he 
finds working in this Universe, and that he should refrain from a 
Diwan, P. Technological Niyoga: Social Engineering through Law," 22, Journal of Indian 
Law Institute, New Delhi, p. 461 (1980) 
Mahatma Gandhi, An Autobiography, p. 349 (1957) 
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course of life that might force him to deviate from the purposes 
for which nature is operating. The Holy Qur'an informs that 
Almighty God has not only created everything that we find in the 
universe but has also endowed it with an instinctive knowledge of 
the ways by which it can most suitably perform the task assigned 
to it in the general scheme of things: 
"Our Lord is He Who gave every thing its peculiar 
form and nature, then guided it aright (i.e. showed it 
the way following which it can fulfill the purpose for 
which Its creation was due)." 
Every thing that is there in Universe is engaged in the 
performance of its duty in complete submission to the will of God. 
That is how they must behave. No one has the power or capacity to 
go against the prescribed course. Only man is an exception in this 
regard. He has the freedom to choose a course different from the 
one set forth by nature. He can refute to submit and obey and 
conform. With the help of his intellect and the faculty of reason he 
can carve out new ways and forms of behaviour and may tread 
them to his discretion. The freedom is there but misuse of this 
freedom is bound to produce bad results. If man chooses to violate 
the laws of nature and the guidance God has given for individual 
and social life this is bound to lead him astray from right path and 
produce disturbing consequences here and thereafter.^° 
" Al-Qur'an, 20:50. 
Maudidi, Syed Abul Ala: Birth control, its social, political, Economic, Moral and Religious 
Aspects. P. 75(1987) 
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Quran further says- "And who is more erring than he who 
follows his desire without any guidance from Allah."'" 
The deviation from the path lay down by the creator and 
violating the limits set by Him, is bound to be harmful to man. By 
adopting such a course he would be unjust to himself. Every 
transgression of the limits lay by the Lord and every act of 
irresponsible behaviour must eventually be to the detriment of man 
and greater violation leads to greater the penalty. 
"And whoever transgress the limits of Allah he indeed 
does injustice to his own self."^^ 
This according to Qur'an, is so because to try to distort and 
disturb the scheme of things God has ordained and to violate the 
natural laws which govern and sustain the Universe and all that it 
contains is bound to unleash forces of destruction. 
In Islam, human beings are the crown of creation and are 
God's viceregents on earth." They are endowed with reason, 
choice and responsibilities including stewardship of other 
creatures, the environment and their own health. Muslims are 
expected to be moderate and balanced in all matters, including 
health, illness may be seen as a trial or even as a cleansing ordeal, 
but it is not viewed as a curse or punishment of an expression of 
Allah's wrath. Hence patient is obliged to seek treatment and to 
'^ Al-Qur'an, 28:50 
" Al-Qur'an, 65:01 
" Qur'an, 2:30 
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avoid being fatalistic.'^'' In Islam, life is sacred: every moment of 
life has great value, even if it is of poor quality. The saving of life 
is a duty, and unwarranted taking of life a grave sin. The Qur'an 
affirms the reverence for human life in reference to a similar 
commandment given to other monotheistic people.^^ On that 
account, it is decreed that, whosoever killeth a human being ... it 
shall be as if he had killed all humankind, and whosoever seveth 
the life of one, it shall be as if he saved the life of all humankind. ^ ^ 
This passage legitimizes medical advances in saving human lives 
and justifies the prohibition against both suicide and euthanasia. 
In Islam as in all religions, fertility is highly prized and 
children are a gift of God to bring "Joy to our eyes." Family 
planning is lack of trust in the sustaining God. It may be cited 
from text of that: "There is no creeping being on earth but that 
upon Allah is its sustenance." The Qur'an also says that if we 
place our trust in God, that is enough. Islamic faith is that, that 
God will not send a child without sending the means to feed it. 
Contraception has a long history in Islam. Early Islam 
actually developed contraceptive medicine and instructed Europe 
on it. Avicenna the Muslim physician in his book "The Law" 
discusses twenty different substances used for birth control. When 
34 
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Al Khay at MH. Health and Islamic Behaviour, in El Gindy AR, editor. Health Policy, Ethenic 
and Human Values: Islamic Perspective, Kuwait: Islamic Organisation of Medical Sciences; 
pp. 447-50(1995). 
Abdullah S. Daar and Khitamy, A. "Islamic Beoethics, Canadian Medical Association Journal 
p. 164(1) (2001). 
Al-Qur'an, 5:32 
Al-Qur'an, 25:74 
Al-Qur'an, 11:06 
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Europe was in its "dark ages" Islamic culture with its stress on 
education kept of the light of learning burning to the benefit of all 
the peoples.^^ 
The most common form of birth control when Islam began 
was called Azl, withdrawal, and coitus interruptus. All the major 
schools of Islam permit the practice of Azl, however there are 
opinion that consent of wife is necessary. 
The Arab Republic of Egypt published a booklet called 
"Islam's Attitude Towards Family Planning" relying upon the 
permitted Azl, they argue that any method that has the same 
purpose as Azl and does not induce permanent sterility is 
acceptable for Muslims. They then go on to list methods such as 
the cervical cap, the condom, contraceptive pills, injections to 
produce temporary sterility, and the loop devices placed in the 
uterus to prevent implantation of the fertilized egg."*" 
There are many reasons justifying contraception: reasons of 
health, economics, the preservation of the woman's appearance, 
and improving the quality of offspring. This last reason is 
important in Islam because the Islamic approach to contraception 
has a social conscience. It is concerned with the common good. 
Producing sickly, weak or underdeveloped or uneducated children 
is not good for the Umma, for the society. The Egyptian study 
says, "Strength of a nation is measured not by numbers or 
Daniel C. Maguire, Contraception and Abortion in Islam p. 3(2000) 
'"' Ibid 
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quantities, but rather by qualities." The Hadith literature also says 
it is better to have few who are virtuous than many who are not. 
The basic view that Islam has with regard to abortion is that 
it is forbidden. A favoured text to support this is: 
"Do not kill your children for fear of poverty for it is We 
who shall provide sustenance for you are well as for them. "'" 
Muslims regard abortion as a wrong and haram (forbidden), 
but many accept that it may be permitted in certain cases. 
All schools of Muslim law accept that abortion is permitted 
if the continuing of pregnancy would put the mother 's life in real 
danger. For the same, the Hanafi School is the most flexible on the 
abortion. It specifies that before the fourth month of pregnancy, an 
abortion may be induced if a woman's pregnancy poses a threat to 
the life of her already existing infant. The Maliki position 
prohibits an abortion after implantation has taken place, while the 
Shafi'l school maintains that at any stage after fertilization the 
zygote should not be disturbed, and interference with its 
development would be a crime. The Hanbli School by stipulating 
the payment of blood wit for causing a miscarriage shows that it 
regards abortion as a sin."*^ 
Moreover, even after ensoulment at which point, the foetus 
is regarded as having equal right with its mother-in the case of 
conflict, "this dilemma is resolved by the general principle of the 
"' AlQur'an; 6:152 
*^ Abul Fadl Mohsin, "Ebrahim. Abortion, Birth control and surrogate parenting: An Islamic 
Perspective", American Trust Publication p. 90(1989) 
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Shari'ah: choosing the lesser of two evils. Rather than loosing 
both lives, the life of one should be given preference over the 
o ther ," - i.e., the mother 's life."*^ While Islamic tradition thus 
evinces some diversity of views, the general trend is clearly 
against the abortion; the same may be concluded by quoting the 
Qur 'an as defending the sanctity of life: 
"If any one slays a human being unless it be (in 
punishment) for murder or for spreading corruption on 
earth- it shall be as if he had slain the whole of 
mankind; whereas, if anyone saves a life, it shall be as 
if had saved the lives of the whole of mankind. 
Thus it is evident from this quotation of Qur 'an, that, every 
human being has the right to be born, the right to be, and the right 
to live as long as Allah (SWT) permits. No one may be deprived of 
life except for a legitimate crime as discussed above. The foetus is 
regarded by all schools of Islamic law as having the right to life,. 
As indicated by the fact that the death sentence on a pregnant 
woman can be carried out only after she has given birth.''^ Thus, 
this right to life is absolute in Islam: It cannot be overridden, even 
in cases of rape, incest or concerns regarding foetal deformity.''^ 
Again according to Hanafi School, some Medieval Theo logicians 
permitted contraception and abortion in the first four months of 
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ldp.91 
Al Qur'an; 5:32 
Abul Fadl Mohsin Ebrahim, supra note 42 at 102 
Id. At 103 
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pregnancy i.e., before the foetus is 'infused with life'.'^^ 
Protection of mother's life 
Though Islam gives much sanctity to the life but under 
certain circumstances one can sacrifice the life of foetus to save 
life of mother. The Qur 'an states: 
"Whosoever has spared the life of a soul, it is as 
though he has spared the life of all people. Whosoever 
has killed a soul, it is though he has murdered all of 
1 • J . . 48 
mankind. 
Most Muslim scholars are of the view that a foetus in the 
womb is recognized and protected by Islam as a human life. 
Islam allows abortion to save the life of the mother 
because it sees this as the lesser of two evils and there 
is a general principle in Sharia (Muslim law) of 
choosing the "lesser of two evils". 
Abortion is regarded as lesser evils because the: 
• mother is the 'originator ' of the foetus; 
• mother 's life is well established; 
• mother has duties and responsibilities; 
• mother is part of a family; and 
• allowing the mother to die would also kill the foetus in 
"' Id. At 205 
"* Al Qur'an 5:32 
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49 
most cases. 
Provision for the child 
The Qur'an makes it clear that a foetus must not be aborted 
because the family fear that they will not be able to provide for it 
- they should trust Allah (SWT) to look after things: 
"Kill not your offspring for fear of poverty; it is We 
who provide for them and for you. Surely, killing them 
is a great sin. "^^ 
If it is confirmed in the early period of pregnancy that a 
foetus suffers from a defect that can't be treated and that will 
cause great suffering to the child, a number of scholars say that it 
is permissible to abort provided that the pregnancy is less than 120 
days old. And there is almost unanimous opinion that after 120 
days an abortion is not permissible unless the defect in the embryo 
puts the mother's life in danger.^' 
Widely quoted is a resolution of the Islamic jurisprudence 
council of Makkah Al Mukaramah (the Islamic World League) 
passing a Fatwa in its 12"^  session held in February 1990. This 
allowed abortion if the foetus was grossly malformed with 
untreatable severe condition proved by medical investigations and 
decided upon by a committee formed by competent trustworthy 
physicians, and provided that abortion is requested by the parents 
•" BBC-Region and Ethics-Abortion, al-http://www.bbc.co.uk/religion/ethics/abortion/relig-
islaml.shtml 
51 
^° Al-Qur'an 17:32 
BBC-Religion & Ethics-Abortion, a2-http://www.bbc.co.uk/religion/ethics/abortion/relig-
islam2.shtml 
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and foetus is less than 120 days computed from moment of 
conception." 
Rape incest and adultery 
Abortion, where the mother is the victim of a rape or of 
incest or adultery, abortion for such reasons is never permitted. 
An Islamic scholar, Shaikh M.A. Al-Salami, Third 
Symposiam on Medical Jurisprudence, quotes i t ." "I believe that 
the value of life is the same whether this embryo is the result of 
fornication with relatives or non-relatives or valid marriage. In 
Sharia life has the same value in all cases". Shaikh Hussain 
Halawa, the chief representative of Islamic faith in Ireland, 
responded to a question as follows: 
"Generally Islam strictly forbids suicide. Even if some 
one is sick according to Islam he is not allowed to 
commit suicide... if the baby or embryo is abnormal 
Islam does not allow abortion... if a doctor says that at 
most he will live twenty four hours, he still has the 
right to live these twenty four hours." 
He further said of the baby born of rape as innocent and to 
be treated on the same footing as others: 
He has not committed any sin, so the baby is 
completely at par with other babies. When he will 
52 
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grow up he will have the same rights and the same 
duties.^'* 
In Egypt (where abortion is illegal) in June 2004, 
Muhammad Sayed Tantawi, the Grand Shaikh of Al Azhar, 
approved a draft law allowing women to abort a pregnancy that is 
the result of rape. The law would also make it legal for women to 
undergo an abortion more than four months after conception. 
His decision caused controversy among other Muslim 
scholars. The mufti of Egypt, Ali Gomaa, said Tantawi's decision 
was wrong and violated the Qur'an injunction that "forbids killing 
innocent souls." He said, "It is haram [forbidden] to abort the 
foetus after life is breathed into it, in other word after 120 days." 
However, he added that a woman could terminate a pregnancy if 
she was in immediate danger. 
Islam does not permit abortion where an unwanted pregnancy 
is the result of unforced adultery.^^ 
Thus it is concluded that Islam forbids the termination of 
pregnancy after soul or ""Ruh" is given to the foetus i.e. 120 days 
of conception. However, it is important to note that many scholars 
believe that life begins at conception and embryo deserves respect 
and protection at all stages of pregnancy. 
Thus the general Islamic view is that, although there is some 
form of life after conception, full human life, with its attendant 
rights, begins only after the ensoulment of foetus. On the basis of 
Fifth Progress Report: Abortion Government of Ireland p.72 (2000) 
BBC-Religion & Ethics-Abortion, supra note 49 
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interpretations of passages in the Qur'an and of saying of prophet 
(pbuh), scholars agree that ensoulment occurs at about 120 days (4 
lunar months plus 10 days) after conception.^^ All authorities 
strictly forbid abortion after ensoulment, but the vast majority 
does make an exception to preserve the mother's life. If a choice 
has to be made to save either the fetus or the mother, but not both, 
then the mother's life would take precedence. She is seen as the 
root, the foetus as an offshoot. 
Thus the basic view that Islam has about abortion is that it is 
forbidden and is crime except it is proven by medical experts that 
the mother's life is in danger...Muslims believe that life begins at 
conception...Thus as the embryo-foetus is a human being it has, 
according to Islam, the right to protection by law...Islam is against 
abortion with the exception that if the mother's life is threatened 
by continuation of the pregnancy, which is proven by specialist 
doctor. 
c. Christianity 
The attitude of the Christian churches towards population 
policies and movements is a subject of growing social and 
political importance throughout the world. Scientist, eugenics and 
social planners who in past might not generally have felt called 
upon to intervene in doctrinal disputes about the nature of sex and 
'* Al Bar MA, editor. Contraception and Alrortion: An Islamic view. Islamic Medicine. Jeddah: 
Saudi Arabia, Publishing and Distributing House; pp. 147-148, (1995) 
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sin increasingly find themselves involved in debates about 
marriage principles and family planning practices which raise 
issues as much theological as sociological.^^ 
During such a period, when the area of public controversy 
widens and problems raised become more acute because of new 
chemical and biological researches it will be useful to outline the 
history of Christian Church's teaching on contraception. 
For centuries the Christian doctrine regarding deliberate 
family limitation was clear cut and unambiguous. The primary aim 
of marriage (sexual intercourse) was procreations of children. 
Secondary aim such, as mutual help between husband and wife or 
the alleviation of concupiscence was much less important in the 
marriage relationship. Any artificial interference with the natural 
process of coitus and conception was contrary to the laws of God, 
and must be condemned as gravely sinful. 
The religious attitude to therapeutic abortion 
In the strongest terms, Christians reject the practice of 
induced abortion, or infanticide, which involves the killing of a 
life already conceived (as well as the violation of the personality 
of the mother) save as a dictate of strict and undeniable medical 
necessity. It is agreed that abortion should be permitted in 
situations where continuance of the pregnancy represents a 
' ' Flann Campbell, "Birth control and the Christian Churches", in population. Evolution and 
Birth Control, 2"'' (ed.) (Assembled by Garrett Hardin) p-212 (1969) 
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substantial medical risk to the life of the mother, even if in a few 
exceptional cases this requires direct rather than indirect abortion. 
Nearly all Protestants have come to accept therapeutic 
abortion.^^ Beyond this, protestant opinion is divided, though it is 
quite possible that majority opinion would support the legalization 
of abortion upon an extended list of grounds. The Church of 
Rome, on the other hand, remains adamantly opposed even to 
therapeutic abortion.^' On this view, induction is not morally 
permissible even to save the life of the mother. 
The historical reason for the catholic objection to abortion is 
the same as for the Christian Church's historical apposition to 
infanticide: the horror of bringing about the death of an 
unbaptized child. Dying in original sin, without the sacrament of 
baptism, the child is condemned to eternal punishment. 
According to Roman priesthood, every man has a right to his 
own life, which may not be taken from him by the act of another. 
An embryonic child is as much a human being, and therefore has 
as much right to life, as an adult; consequently all abortive 
operations are murder. Being sinful and cannot be justified by a 
good end.^° 
Professor Mc Allister says simply that 'abortion is 
wrong because embryo is a person from the first moment of 
59 
Harold Rosen, Therapeutic Abortion p-153 (New Yoric, 1954) 
Fredericlc L. Good and Otis F. Kelly; Marriage, Morals and Medical Ethics (New York, 1951) 
^ Idatp.180 
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fertilization.^' 
Catholic position seems to some extent to be assailable even 
within its own presuppositions. If the foetus has a right to life, so 
has the mother. Situations occur in which a surgeon has to choose 
between destroying the foetus in order to save the mother's life, 
and allowing the mother to die in the hope of saving the foetus. 
Such a situation presents a moral choice, which is inescapable. 
The Catholic preference of doing nothing to assist the mother 
amounts in fact to a preference of the foetus over its mother, if not 
a sentence of death for both. Such a preference was logical at a 
time when emphasis was placed upon the paramount importance of 
baptism; but if that argument is given up it appears difficult to 
defend. 
Every ethical system proposes certain positive values to 
which it attaches importance; but compilation of such a list has to 
face the difficulty occasioned by situations in which one value 
conflicts with another. Merely to describe the values as natural 
rights does not solve this problem. The conflict may be either 
quantative (one value conflicting with equal or greater quantity of 
the same value) or qualitative (one value conflicting with another 
value). An example of a quantative conflict is the following: 
Suppose that a dike threatens to give way, and the actor is faced 
with the choice of either making a breach in the dike, which he 
knows will result in one or two people being drowned, or doing 
Mc Allister, Ethics with special Application to the Medical and Nursing Professions, 2"'' ed. P. 
223 (Philadelphia, 1955) 
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nothing, in which case he knows the dike will burst at another 
point involving a whole town in sudden destruction. In such a 
situation, where there is an unhappy choice between the 
destruction of one life and destruction of many, utilitarian 
philosophy would certainly justify the actor in preferring the 
lesser evil. A philosophy that, like the Catholic, purports 
absolutely to forbid the doing of evil in order to procure a greater 
good may seem at first sight to counsel a policy of inaction in 
such circumstances. There is, however, a Catholic doctrine that 
may be used, if the canonists so desire, to reach the utilitarian 
result. This is the doctrine of double effect. It is sometime found 
that an act has two consequences, one good and one evil. If the 
actor intends the good consequences, his act may be rightful in 
Catholic eyes although he realizes that it will also have the bad 
consequences, provided that he does not 'will ' the bad 
consequences, but only 'permits' it to take place, and provided 
that the good consequence is of a positive value equal to or greater 
than the consequence here called evil.^'' 
This doctrine of indirect killing (which is only a 
particularized name of the doctrine of double effect) was used by 
the Pope to allow a therapeutic abortion where the operation could 
in some way be justified independently of the concept of abortion-
e.g. where the uterus is dangerously diseased.^'* A second 
" Glanville Williams op. cit., 183 
" Id at p. 184 
This is recognized in the Code of Ethical and Religious Directives for Catholic Hospital, 
reprinted in MC Allister: op. cit., p. 396 
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application of the doctrine is in respect of ectopic or extra-uterine 
pregnancies, where a foetus grows in the ovary or abdominal 
cavity or (the commonest case) the Fallopian tubes, instead of in 
the womb. No absolute prohibition is now maintained of an 
operation to terminate such a pregnancy, because if the operation 
is not performed the death of both mother and child would be 
practically certain. Catholic doctors have come at last to take the 
view that an operation on a tubal pregnancy is permissible, 
because the killing is not direct but indirect.^^ 
The Ireland by its eighth Amendment on September 7, 1983 
in its constitution, which became Article 40.3.3. The State 
acknowledges the right to life of the unborn and with due regard to 
the equal right to life of the mother.^^ 
In 1992 the Irish Supreme Court gave judgment in the 
Attorney General V. X and others. Where diverging judgments 
were delivered in this. The judgment of Finlay CJ is often cited: 
...if it can be established as a matter of probability 
that there is a real and substantial risk to the life, as 
distinct from the health, of the mother, which can only 
be avoided by the termination of her pregnancy, such 
termination is permissible. 
A majority in the Supreme Court ruled that a threat of 
self destruction can amount to a substantial risk to 
" Glanville Williams, op. cit; at 185 
^ Pylee, M.V., Constitutions of the World, Universal, Law Publishing Co. Pvt. Ltd. (2000) p. 
810 
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the life of the mother.^^ 
In the strongest term, Christians reject the practice of 
induced abortion, or infanticide, which involves the killing of a 
life already conceived. Save as a dictate of strict and undeniable 
medical necessity. 
Dr. Miller went on: 
...We are agreed that abortion should be permitted in 
situations where continuance of the pregnancy represents a 
substantial medical risk to the life of the mother, even if in a few 
exceptional cases this requires direct rather than indirect abortion. 
Dr. Trevor Morrow, addressed the committee on behalf of 
the Presbyterian Church in Ireland:*^ 
In 1982, in a full debate on the matters raised, a number of 
resolutions were passed. The general assembly declared their 
opposition to abortion on demand for purely social reasons or as a 
means of birth control. A resolution attempting to get support for 
abortion in the hard cases of rape or gross abnormality detected in 
the foetus was defeated and replaced with a resolutions stating that 
in exceptional cases where medical abortion might be necessary 
the most stringent safeguards should be provided to prevent abuse. 
Since that time there has been a report from a committee on 
ethical issues to our general assembly in 1993 on life before 
birth... This summarizes well our Church's current thinking. It 
again reinforces our theological stance which is that human life is 
*' Fifth Progress Report, Abortion, Government of Ireland, p. 11 (2000). 
The All Party Oireachtas Committee on the Constitutions, Government of Ireland p.69 
(Dublin 1999) 
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sacred and uniquely valuable, we are made in the image of God, 
human life begins at conception, the taking of human life can only 
be considered in the most extreme cases. Again the 1992 report 
acknowledges the hard cases of rape, incest, and foetal 
abnormality and indicates that some Presbyterians would consider 
an abortion in such cases. As against this it seems clear that we 
are quoting 'significant number of Presbyterians who are 
convinced by the arguments for the absolute rights of the unborn. 
For them the practical decisions are clear even if they are 
demanding and traumatic. In faith they believe that our God will 
provide the grace which is sufficient for those who willingly 
accept their burden as a labour of love.' 
Dr. Laurence Ryan, spoke of the catholic tradition, on behalf 
of the Irish Bishop's Conference:^^ 
...Every human life is unique and irreplaceable. No one 
should be treated as if his or her life were of less value than that 
of any other. Any statement of moral principles about how human 
beings should treat one another and any just legal system must be 
based on recognition of the dignity common to all. 
The life of the mother is precious and unique but also the 
life of the child in the mother's womb is equally precious and 
unique. Both lives are equally entitled to be treated as ends in 
themselves and to be protected from unjust attack. This is the 
*' Fifth Progress Report: Abortion, Government of Ireland p. 71(2000) 
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consistent teaching of the Catholic Church. Concern for the life of 
the mother go hand to hand with concern for her unborn child. 
The religious bodies in general emphasized the need for 
education. Compassion and non-judgmental care for women faced 
with unwanted pregnancies. Views of the religious bodies on the 
issue of abortion in the cases of suicide, foetal deformity and rape 
or incest were that ...terminating the pregnancy, which in effect, 
may not help the women's plight and may lead her, when well, to 
look back with regret at what had happened and to be troubled 
psychologically with the consequences of an intervention that has, 
in fact, added to her difficulty rather than helped in the long 
terms. In situations of pregnancy after incest and pregnancy after 
rape, it may be argued that abortion in these cases is the lesser of 
the two evils and the compassionate solution. However, going 
back to the principle outlined in the 'difficult and emotive' 
situations of pregnancy after incest and pregnancy after rape 
where the Church has previously stood, it denies the personhood 
and right to life of the foetus and it can itself re-traumatize the 
mother. Establishing the circumstances, that pregnancy was due to 
rape, could clearly be very traumatic to the mother and the 
termination may be late because of her reluctance to come forward 
in these cases.^° 
However, Presbyterian Church in Ireland, are of the view, 
that abortion was permissible to save the life of the mother where 
'" Id. at p.73 
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there was a clear and substantial risk of suicide. They are of the 
opinion that such cases are very rare ... and also believe that 
suicide risk is very low, indeed pregnancy is protective against 
suicide but do believe that in rare case it can still occur. 
Position of Catholic Church in regard to rape or incest, Fr. 
Paul Tighe spoke as follows:^' 
When the pregnancy is the result of incest or of rape, the 
experience for the girl or the woman is truly horrific. She may 
react with resentment, anger and rejection of the pregnancy, which 
she can feel to be a continuation of the violation of her body. 
Nevertheless, however abhorrent and degrading the circumstances 
of the conception, a new human life have come into existence. It is 
innocent human life, a life given by God to live with God forever, 
a life, which has a right to be welcomed into the human 
community. To end this life by abortion is a further violation of 
the woman's body and may in fact increase her distress. 
Thus it was clear from the above discussion that most of the 
Churches were opposed to dealing with the issue of abortion, in 
the constitution alone. The Church of Ireland favours ... as the 
only practical possibility at present, the introduction of legislation 
covering such matters as definitions, protection and appropriate 
medical intervention, certification of real and substantial risk to 
the life of the mother and a time limit on lawful termination of 
pregnancy. 
" Id. at p.75 
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It may be submitted that Roman Catholic Church teachings 
that the victim of incest or rape has a right to seek medical help 
with a view to preventing conception is correct. However the 
Church's position is that where a pregnancy results, a human life 
has come to existence and to end this life by abortion is 
considered a further violation of the woman's body, which may in 
fact increase his distress. However morally a victim of rape or 
incest should not have to continue with the pregnancy if they do 
not wish to do so. No doubt rape is an extremely serious offence 
still, abortion should never be an option and that the unborn child 
conceived as a result of rape or incest has the same right to life as 
any other. 
B. Ethical Issues 
Ethics and human values undergo changes from time to time 
for any given situation as these are influenced by many changing 
environmental factors, which are not even uniform in different 
regions. With alterations in economic growth, social behaviour 
and attitudes, and in political situation, ethics and human values 
are subjected to immense pressure. Rapid scientific advancement, 
lopsided urbanization, spread of education, and expansion of 
health services, had added significantly to this dynamic process. 
Ethics is also sensitive to the legislative and administrative 
powers of various nations and to population growth. 
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Ethical issues in relation to abortion have not been 
insensitive to the above interdependent stress. And, therefore, 
what is considered right or wrong today in these matters, may not 
be looked upon some time later. It implies morality and moral 
obligations. One has to also realize that what is morally right is 
not the same as what is legally right or permissible; and, this is 
true of abortion. 
Abortion is a peculiarly passionate topic, largely because 
many people invest their positions with a symbolic weight that 
transcends immediate social and legal issues. The most obvious 
examples of this tendency can be found in some segments of the 
women's liberation movement, on the one hand, and in some 
factions of those opposed to abortion, on the other. For each the 
way society solves the abortion problem will be taken to show just 
what is deepest values are. And those values have implications 
that extend far beyond abortion. 
The Women's Liberation movement sees abortion as the 
most significant liberation of all, from the body and from male 
domination. The most effective solution to unwanted pregnancy, it 
removes the final block to full control of reproduction. Unless 
reproduction can be fully controlled, women will remain in 
bondage not only to their sexuality but, even more to those legions 
of male chauvinists who use female sexuality to their own 
domineering ends. 
Mehta, Ajit C. Ethical Issues in Abortion, Amniocentesis and sterilization. The Journal of 
Family Welfare, Vol. 34:1 September 1987, p-49. 
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By contrast, many of those opposed to abortion see the issue 
as indicating the kind of respect society will show the most 
defenseless beings in our midst. If the life of defenseless foetus is 
not respected, then there is good reason to believe that the most 
fundamental of all human rights - the right to life - will have 
been subverted at its core. The test of the humane society is not 
the respect it pays to the strongest and most articulate, but that 
which it accords to the weakest and least articulate. 
Of course, these arguments and symbolic weight they carry 
simply bypass one another. The opposition seems so fundamental, 
and the starting premises so different, that any meaningful debate 
- the kind that leads to give and take, concession and adaptation is 
ruled out from the start. Moreover, the very charges each side 
hurls at the other are of a psychologically intolerable nature. No 
vigorous proponents of abortion are likely to admit, either 
privately or publicly, that they sanction 'murder'; nor are 
opponents of abortion likely to admit that they sanction the 
suppression of women.'•^ 
Abortion performed for the sole purpose of the rejection of a 
pregnancy so as to avoid a normal birth is perhaps morally always 
wrong, and more advanced a pregnancy, the more it hurts, were the 
views held by the people upto the first half of the last centuries. It 
is only during the last four decades that induced abortion was 
Callahan, Daniel. Abortion: Some Ethical Issues. Abortion, Society and The Law, 1973, p-90. 
47 
Religious & Ethical Issues in Abortion 
come to be seen differently. Ethics and values attached to the 
procedure have undergone a radical change and abortion has come 
to be liberalized by law in many countries of the world, including 
India. For convenience, it may be laid down as proposition, most 
of which should be readily recognizable to any one acquainted 
with the abortion literature. 
(i) Abortion is a religious or philosophical issue, best left to 
the private conscience rather than to public legislation 
This argument means that for some churches and some 
religious believers their positions are the direct result of religious 
teaching, this hardly entails the conclusion that the issue is thus 
intrinsically religious. 
The claim that abortion is not a religious but a 
"philosophical" is surely true. But, then every serious social 
question is philosophical. What is justice? What is freedom? 
Those questions arise all the time, and they are philosophical (and 
legal) in nature. The answers to them shape legislation in a very 
decisive way. It is inconsistent to argue that the right of the foetus 
is exclusively a philosophical problem, to be left to individual 
conscience, while the right of the women is a matter to be 
protected or implemented legislatively. If it is legitimate to 
legislate on the latter (which it is), then it should be equally 
legitimate to legislate on the former.^'' 
Id. p. 92 
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(ii) To remove restrictive abortion laws from the books passes 
no judgment on the substantive ethical issues; it merely 
allows individuals to make up their own minds. 
That an absence of legislation allows freedom of individual 
choice is undoubtly true. But it would be highly surprising if a 
social decision to remove restrictive laws did not reflect a 
significant shift in public moral thinking about the issue at hand. 
In the instance of abortion, a public decision to leave the 
question up to individual reflects at least three premises of a 
highly philosophical sort. 
(1) That private abortion decisions have few if any social 
implications or consequences; 
(2) That there are no normative standards whatever for 
determining the rights of foetuses, except the standard 
that individuals are free to use or create any standard they 
see fit; and 
(3) That changes in law have no effect one way or another on 
individual moral judgments. A decision to remove 
abortion laws from the books is no more ethically neutral 
than a decision to put such laws on the books or keep 
them there. 
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(Hi) Any liberalization of abortion laws, or a repeal of such 
laws, will lead in a long run to disrespect for all human 
life. 
This is fundamental premise of those opposed to abortion. 
There is no evidence to support such a judgment, however, 
evidence rather than speculation is what is required. 
In the first place, it is exceedingly difficult to correlate 
abortion attitudes throughout the world with any trend toward 
disrespect for nonfoetal life. On the contrary, insofar as liberal 
abortion laws are designed to promote free choice for women, 
there is a prima facie case that their intent is to enhance respect 
for the lives of women. 
Secondly, there is no evidence to support a "domino theory" 
of the kind, which predicts a quick move from liberalization of 
abortion laws to the killing of the defective, the elderly and the 
undesirable. 
Finally, since most of those who support liberal abortion 
laws either do not believe that foetal life is human life or do not 
believe that it is life which has reached a stage requiring social 
protection, it is unfair to accuse them of harboring attitudes which 
inevitably lead to atrocities against all forms of human life. This 
kind of judgment reflects more the moral logic of the group 
leveling such charges than the moral principles of those at whom 
the charge is leveled.^^ 
Id. p. 94 
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(iv) Abortions are "therapeutic", and abortion decisions are 
"medical" decisions. 
Abortion is not notably therapeutic for the foetus. Even in 
the instance of a foetus with a grave defect, abortion is not 
therapeutic. It may be merciful and it may be wise. 
Perhaps, then, abortion is therapeutic for the woman who 
receives it. That is beneficial to her in some ways seems 
undeniable; she is relieved of an unwanted social, economic or 
psychological burden. But is it proper to employ language, which 
has a very concrete meaning in medicine - the correction or 
amelioration of a physical or psychological defect - in a case 
where there is usually no physical pathology at all? Except in the 
now - rare instances of a direct threat to a woman's life, an 
abortion cures no known disease and relieves no medically 
classifiable illness. 
Thomas Szasz has been an especially eloquent spokesman for 
two positions. The first is that abortion should be available on 
request in the name of individual freedom. The second is that 
essentially non-medical decisions should not be dressed in the 
mantle of 'medical' language simply because they require medical 
technology for their execution.^^ 
'* Szasz, Thomas. The Ethics of Abortion, HUMANIST, Sept- Oct. 1966, p-148 
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(v) In a just society there would be no abortion problem, since 
there the social and economic pressure that drive women to 
abortion would not exist. 
This proposition is a part of a broader political argument, 
which sees abortion as more than a symptom of unjust, repressive 
societies. To concentrate on abortion as a response to poverty, 
poor housing, puritanical attitude towards illegitimacy is a cheap 
and evasive solution. It achieves no more than reinforcement of 
unjust political and social structures and institutions. 
A woman who wishes to have a child but is not socially and 
economically free to do so is not a free woman. Her freedom is 
only superficially enhanced by allowing her, in that kind of 
repressive context, to choose abortion as a way out. She is not 
even being given half the loaf of freedom, which requires the 
existence of a full range of viable options. 
At the same time, however, there are some serious 
limitations to the notion that abortion is nothing but a symptom of 
an unjust society. It utterly ignores the fact, common enough in 
affluent countries, that large numbers of women choose abortion 
because they have decided they want no children at all, or at least 
no more children than they already have. They are acting not out 
of social or economic coercion but out of positive desire to shape 
and live a life of their own choosing, not dominated by unexpected 
pregnancies and unwanted children.^^ 
" Callahan, Supra note 73, p-97 
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(vi) Abortion is exclusively a women's issue, to be decided by 
women. 
The underpinning of this argument seems to consist of three 
assumptions. First, that there is no role for male judgment, 
intervention or interference because it is women who get pregnant 
and who have to live with the pregnancies. Second, the abortion 
laws are repressive because they have been established by male 
legislators. And, third, that the foetus is a part of a woman's body 
and is thus exclusively subject to her judgment and desires. 
Though, it may be agreed upon, that approval of a male, 
whether husband and/or father, should not be a legal condition for 
a woman to receive an abortion, this should not be construed to 
mean that nothing is owed, in justice, to the male. Even ignoring 
the well-known fact that woman do not get pregnant by herself, a 
few other considerations remain. At the least, there is an injustice 
in giving males no rights prior to birth but then imposing upon 
them a full range of obligations after birth. If the obligations 
toward a child are mutual after birth, why should there not be a 
corresponding parity of rights prior to birth? 
About the contention that a foetus is "part" of a woman's 
body. That a foetus is in a woman's body is an evident biological 
datum. That it is thereby apart of her body, in much the same way 
that her heart, arm, liver, or leg is part of her body, is biologically 
false. The separate genetic constitution of the foetus, its rate of 
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growth and development, and its separate organ system clearly 
distinguish the body of foetus from the body of the mother. 
However, it could still be argued that, because the foetus is in the 
mother's body, she should have full rights in determining its fate. 
But that argument is different from likening the foetus to any 
other part of a woman's body and then transposing the rules 
concerning the exercise of rights over one's body.^^ 
In view of the above discussion it may be said that abortion 
should be legally available on request upto the twelth week of 
pregnancy; that abortion is morally justifiable under a variety of 
circumstances, like: 
(a) the pressure of economic hardship coupled with the desire 
of obtaining more material comforts and luxury; 
(b) the need for woman to work outside their homes to 
sustain their families; 
(c) increasing education of the women, their independent 
thinking, and the realization that progeny is humanly 
controllable, 
(d) the breakdown of families into smaller units, and the 
distances at which the family members started living as 
job opportunities widened; 
(e) the control of diseases resulting in increased longevity 
and rapid growth of population and 
'* Id. p-100 
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(f) the damaging effects clandestine abortions and the 
financial exploitation connected with it. 
But abortion should always be undertaken reluctantly and 
with a strong sense of tragedy; and that the humane society would 
be one in which women are neither coerced to go through with 
pregnancies they do not want nor coerced by social, economic, or 
psychological circumstances into abortion. One can not accept the 
position of those who would deny all respect to the foetus. Nor can 
one accept the position of those who hold that the right to life of 
the foetus is sufficient in all cases to override the right of women 
to choose an abortion. On the contrary one should accord the right 
of women to control their procreation a high status, as a crucial 
ingredient of the sanctity or dignity of life. 
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CHAPTER III 
ABORTION: SOME SOCIAL ISSUES 
The humanists approach is that, that there is a need to do 
everything possible to reduce the rate of abortions. Some of the 
abortions sadly relate to poor advice or lack of education in family 
planning. By improving age at marriage, improving contraceptions 
- making it more widely available, improving the socio-economic 
conditions of girls, women's education, emancipation etc; we 
should be able to reduce the number of unwanted pregnancies and 
clearly all, or a lot, of the efforts should be put into that. This is a 
much easier problem to prevent than ultimately to manage. If that 
was grappled with more aggressively than we could reduce the 
number of women who could look to terminate a pregnancy. 
Humanists do not regard abortion lightly as another form of 
fertility control. Infact they are firm advocates of education for 
life from an early age, improving the social status of women, with 
ready availability of all forms of family planning, emergency 
contraception etc, in order to reduce the number of induced 
abortions. 
A. Minimum Marriage Age 
The legal status of women within the family is of importance 
to the family as an institution as well as to efforts to achieve other 
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rights for women, such as the rights affecting their political, social 
and economic activities. 
History has witnessed that in ancient India there was no 
system of child marriage. The practice of child marriage started 
during the middle ages and for quite a long time this system of 
child marriage persisted and infact the country became known for 
it. There are several reasons that are responsible for child 
marriage in India. In the course of time the child marriage became 
an integral part of Indian social system. Accordingly in early 
period the age of marriage, particularly among the females was 
very low. It is particularly so even today among the Hindus who 
constitute the vast majority of India's population. The practice has 
been closely followed by other communities in the country. It was 
commonly believed that it was religiously desirable that the girl 
should be married before attaining puberty and certainly 
immediately after menstruation.' In other words child marriage 
was given a religious tinge and violation of this social system 
involved the annoyance of God. Not only this but even otherwise 
marriage in India was never considered a social system but bond 
which had God's approval and therefore religious and not a social 
system alone. However, it is necessary to emphasize that marriage, 
especially among the Hindus, often means no more than 
irrevocable betrothal. However, in the case of child marriages, the 
parties do not begin to cohabit immediately after the marriage 
' Census of India, 1901, Vol. I, at p-440 
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ceremony. Conjugal relations are generally preceded by a second 
ceremony called Gauna or Bida. Between the time of her marriage 
and Gauna ceremony [which is roughly the period between puberty 
and institutionalized recognition of her potential motherhood] the 
bride lives with her parents. However, if the marriages are held 
late when both the parties are grown up, as is the case with 
educated families, the gauna ceremony is performed also at the 
time of the main marriage ceremony. 
Age at marriage also influences fertility. Traditionally the 
innocence and ignorance of young girl facilitate her transfer from 
her natal home to her marital home and ensured conception at an 
early age. Early marriage has been, and continues to be, a major 
reason for India's "excess" fertility, because the length of a 
woman's effective reproductive span is maximized. When the boys 
and girls marry at considerably advance age then immediately they 
can expect a child. But since they have already married at an 
advance age, therefore span of productive married age is 
considerably reduced. It is believed that in case age of marriage 
goes up, the fertility will come down.'' Till recently there was no 
attempt to raise the age of marriage for reducing the births. But 
now it is thought that if the age of marriage could be raised the 
population growth could be sizeably reduced and it is also thought 
that the age of marriage could be effectively raised by law. 
Census of India, 1931, Vol. XVIII, United Provinces - Part 1, pp-289 and 309-315. 
Hans Raj; Funi 
(1981),p-326 
' damentals of Demography: Population Studies with special reference to India 
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Law relating to age of Marriage 
Marriage leading to reproduction is possible only after the 
spouses have attained puberty. It appears that there was tendency 
in almost all countries to contract marriage even earlier, because 
we find everywhere the minimum age fixed for marriage by law. 
But nowhere the child marriage appears to have been a fashion as 
it was in India. Step had to be taken to curb that tendency. 
The 1921 - 31 decade showed a marked fall in the mean age 
at marriage of both sexes, presumably due to the passing of the 
Child Marriage Restraint Act. This piece of legislation, commonly 
known as the Sarda Act, after the name of its sponsor, Mr. 
Harbilas Sarda, was introduced in the Legislative Assembly of 
India in 1927. At first it was applied to Hindu community and was 
intended to restrict marriages of girls below age 12 and of boys 
below age 15. The bill was debated in the Legislative Assembly on 
Sept. 15, 1927, and was referred to a select committee of the 
Legislature where it was modified and made applicable to all 
communities. The prescribed minimum age was raised to 14 years 
for girls and 18 years for boys. This bill was finally passed on 
Sept. 28, 1929, and was to take effect on April 1, 1930. The period 
between the passing of the Sarda Act and its actual enforcement 
was utilized by the public to perform child marriages on a large 
scale.'' The Act was amended in 1949 to raise the minimum age for 
females to 15 years. 
Census of India, 1931, Vol. I, Part I, pp- 229-234. 
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A male contracting marriage in violation of these provisions 
is punishable with maximum imprisonment of fifteen days and fine 
if he is below 21, and with maximum imprisonment of three 
months and fine if he is above 21. The guardian of the minor and 
whoever performs, conducts or directs a child marriage are also 
punishable. The Child Marriage Restraint (Amendment) Act, 1978 
now raises the minimum age of marriage to eighteen for girls, and 
twenty-one for boys. However, the marriage performed in 
violation of this condition is valid.^ 
A provision under Hindu Marriage Laws (Amendment) Act, 
1976 was embodied, which allowed a woman to pray for decree of 
divorce if her marriage (whether consummated or not) was 
solemnized before she attained the age of fifteen years and if she 
has repudiated the marriage after attaining that age, but before 
attaining the age of 18 years. 
As per Muslim Law as applicable in India one may enter into 
a contract of marriage if he has attained puberty, which is 
presumed, in the absence of evidence on completion of the age of 
fifteen years. This was first modified by the Child Marriage 
Restraint Act, 1929. The Dissolution of Muslim Marriage Act, 
1939 entitles a girl contracted in marriage by her guardian to ask 
for dissolution of her marriage provided that: 
(i) the marriage has not been consummated; 
(ii) the marriage took place before the age of 15 years; 
Gajara Bhura v. Kanir Kanver Bai Parbat, AIR 1997, All 429 
60 
Abortion: Some Social Issues 
(iii) she had repudiated the marriage before attaining the age 
of 18 years. 
b. Correlation between Age of Marriage and Fertility 
Demographers, social scientist and policy makers of less 
developed countries have exhibited interest in recent times in 
raising the age at marriage of females, because of its crucial 
interrelationship with the growth of population, fertility, 
mortality, health of the mothers and children and use of 
contraception. Since women who marry early tend to have more 
children than those who marry later, adolescent marriage hastens 
population growth. Its reasons are as follows: 
i) if adolescent (<19) women marry, they are likely to have 
sexual intercourse frequently throughout their most 
fecund years, 
ii) they begin child bearing at an early age and thus live 
through a longer period of exposure to conception, and 
iii) they shorten the interval before the generation is born and 
begin child bearing.^ 
Population Information Programme, "Age at Marriage and Fertility", Population Reports, 
series M, No. 4, Baltimore, The John Hopkins University, 1979. 
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Table-1 
Table showing number of children according to wife's age: 
Wife's age at e 
marriage 
Below 12 
12 - 14 
14 - 16 
16 - 18 
18 - 20 
20 - 22 
22 - 24 
24 - 26 
26 - 28 
28 - 30 
30* 
ffective No. of 
couple 
children 
3.6 
3.7 
3.8 
3.3 
3.1 
3.4 
2.5 
3.2 
1.7 
2.0 
1.0 
born to a 
This table indicates that when a girl married in minor age, 
the number of children born to the couple is more but when the 
girl's marriage takes place after she attains the age of majority i.e. 
18 years and above then the number of children born to the coupe 
is less. 
Blake has pointed out that ".... postponement of marriage to 
ages beyond 20 tends biologically to reduce births, sociologically 
it gives women time to get better education, acquire interest 
unrelated to the family and develop a cautious attitude towards 
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7 
pregnancy." According to Agarwala "higher age of marriage 
reduces the birth rate in two ways: first, through a shortening of 
the reproductive span by about five years and, secondly, through 
the shift in the fertility pattern towards fewer children in a 
woman's latter years, partly attributable to factors like education 
and modernization".^ 
It is often claimed that raising of age of marriage will bring 
a consequential decline of birth rate. This pretentious claim needs 
further examination. The exact effect would depend upon the 
effectiveness with which the law is applied and also upon the 
impact of the family planning programme.^ 
It is also believed that there would be a reduction in the 
birth rate on account of the shorter span of married life. But there 
is no reliable statistical information in support of this belief. 
Several studies made on this point tend to demonstrate that women 
married at a later date, have a higher fertility in their higher age 
than those married prematurely, that fertility is more conditioned 
by the period lapsed from the date of marriage than by age, that 
the average number of children per family do not vary with the age 
of the women at marriage. 
Judith Blake, "Parental control, Delayed marriage and Population Policy." World Population 
Conference, Belgrade, 1965, Vol. 2, New York, United Nations, 1967 pp-133-38 
S. N. Agarwala, "Effect of a Rise in Female Marriage Age on Birth Rate in India", World 
Population Conference, Belgrade, 1965, Vol. 2, New York, United Nations, 1967, p-172. 
Annuswamy David, "About Raising the Age at Marriage in India", "Population and Law, 
Madhava Menon, N.R (ed) 1977-78 at p-2. 
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However, raising the age of marriage coupled with the strict 
application of the law for the age group below 15 will have an 
incidence in the growth of population in the long run from the fact 
that the span between two generation would be longer. Now it may 
be estimated at 20 years for the female population [average age of 
mothers of children born]. If it is raised upto 25, there will be in a 
century only four generations instead of five, which would mean a 
reduction of 20 per-cent in the natality rate for a century.'° 
Thus it has been seen that by raising the age of marriage of 
girls inspite of controlling the birth explosion it also plays an 
important role on the well being and quality of population. Early 
marriages of women make them suffer serious illness related to 
complication of pregnancy and child birth, first and / or third 
trimester building, severe anemia, labour complications and 
toxemia of pregnancy. Also, the percentage of children born with 
low birth weight and with the risk of premature birth will be 
higher. This may happen because of lack of opportunity to get 
knowledge on various aspects of healthy child, inadequate 
physical growth of the mothers and also lack of knowledge about 
child rearing practices. Early marriages, coupled with these 
serious ill-health problems and age of the mother and birth order 
(first and second) will result in higher maternal mortality and 
other deaths related to child birth and pregnancies, like foetal 
mortality, still births, prenatal mortality, neonatal mortality, infant 
ld.p-12 
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mortality, mortality of toddlers (2"*' year of life) and of children 
aged two-four years." So the raising of age would have the 
salutary effect of reducing mortality and morbidity among those 
concerned. Therefore, raising the age of marriage of girls would 
be a step in the right direction from the demographic point of 
view, as one of the measures of population control. The Family 
Planning Council, about three decades ago, suggested that 
minimum age of girls (The council did not say anything about 
boys) should be raised to 21 years. The reiteration of faith in the 
suggestion of raising the minimum age of marriage as an effective 
mode of population control has been made from time to time and 
from various and variated forums. 
As the child marriage was the norm for several centuries in 
India and consequently due to early age at marriage more children 
were born by the couple. The Legislature from time to time took 
serious step to raise the age of marriage, so that the population of 
country may be checked. By amendment in Child Marriage 
Restraint Act, the age of marriage of girls was raised from 14 to 
15 in 1949, and to 16 years in 1956 [and in 1976, it was raised to 
18 years, and for boys it was raised from 18 to 21 years] without 
going into controversy whether the raising of minimum age at 
marriage has been socially and psychologically desirable method. 
The main question is, has the amended law been effective in the 
direction of achieving the national objectives? 
N. Audinarayana And N. Thenmozhi, "Raising Age at Marriage of Girls in India," Future 
policy Interventions, The Indian Journal of Public Administration, Vol. XXXVIII, July -
September, 1992, No. 3 at p-342. 
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Statistically looked at, resultant gains of the raising of the 
minimum age of marriage appear to be very optimistic. The child 
bearing age in India is considered to be between 16-44 years. On 
the average during this age, a woman can have six to seven 
children. If the minimum age at marriage of woman is raised to 21, 
years [suggestion of Family Planning Council] it would mean that 
each Indian woman would have two children less with a population 
about 1027 million the compulsory reduction of two children per 
woman would go a long way in containing our population 
explosion. To this should be added the legitimate belief that a 
mature girl will be more easily amenable to birth control. But this 
figure will be true only if the law that has raised the minimum age 
at marriage is really an effective measure. It is our common 
knowledge that in our country marriages at any age are still 
performed. Even marriages in cradle are not unknown. In some 
countries the effective way of preventing violation of the 
requirements of the minimum age is to render child marriage as 
void. This mean that the parties to such a marriage will not have 
the status of husband and wife and the children of such marriage 
will be illegitimate. In India such a provision is enacted only in 
one statute. Special Marriage Act 1954, under which any person 
irrespective of his religion can marry. The Special Marriage Act, 
1954, lays down the minimum age at marriage for girls at 18 and 
for boys at 21 years; violation of this condition renders the 
'^  S. 4 (c ) Special Marriage Act, 1954 
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marriage null and void.'^ It is submitted that invalidity of marriage 
is a great deterrence to the performance of child marriage. But 
unfortunately personal laws applicable to other communities do 
not render a marriage null and void on the ground of non-age. 
The Sarda Act, 1929 was enacted with a very modest purpose 
in view. It does not attempt to prohibit child marriage, it merely 
restraint them. The term child is defined as a person, who if male 
is under the age of 18 years and if female is under the age of 15 
14 
years. 
The Child Marriage Restraint Act also does not purport to 
render child marriage as void.'^ Instead it prescribes some 
penalities for those persons who are responsible for child 
marriage. If a male below the age of 21 years and above the age of 
18 years perform a child marriage, he may be punished for a term 
of simple imprisonment that may extend to 15 days or a fine that 
may extend to Rs.lOOO/- or with both.'^ A male above the age of 
21 marrying a girl below 15 is punishable with simple 
imprisonment of upto three months and is also liable to fine.'^ 
Persons responsible for performing, conducting or directing the 
child marriage are also liable to punishment with a term of simple 
imprisonment which may extend to three months and a fine may 
also be imposed on them. However, any of those persons can 
escape the punishment if they are able to prove that they had 
' ' S. 24 (i) Special Marriage Act, 1954 
'" S. 2 (a) Child Marriage Restraint Act, 1929-As Amended upto date. 
" S. 2(c ) Child Marriage Restraint Act, 1929-As Amended upto date. 
'* S-3 Child Marriage Restraint Act, 1929-As Amended upto date 
" S. 4 Child Marriage Restraint Act, 1929, As Amended upto date 
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reason to believe that the marriage was not a child marriage. A 
like punishment can also be imposed on the person or persons, 
under whose care the child happens to be at the time of 
solemnization of the marriage.'^ A female party to the marriage is 
not liable to punishment.^° A woman of 18 years who marries a 
boy of 17 years cannot be punished under the Act. Similarly a 
female guardian cannot be punished. 
c. Child Marriage Restraint Act, 1929; As amended up to 
date 
Legal Provisions 
The following measures are generally suggested for the 
better implementation of the law relating to the minimum age at 
marriage. Strict enforcement of registration of births, compulsory 
registration of marriages for all communities. Government of India 
made an amendment in 1978, to the Child Marriage Restraint Act, 
1929 making child marriage cognizable offence.'^^ These are indeed 
steps in the right direction, but they are not adequate if immediate 
and substantial result is desired. The accurate knowledge of the 
date of birth is a condition precedent for the implementation of 
law. Even if 100 per cent registration of births is achieved now, it 
would be useful only after several years, when the children to be 
born reach the age of marriage. It is therefore necessary to check 
'* S. 5 Child Marriage Restraint Act, 1929, As Amended upto date 
"' S. 6 Child Marriage Restraint Act, 1929, As Amended upto date 
°^ Proviso to S-6, Child Marriage Restraint Act, 1929- As Amended upto date 
'^ S.7 Child Marriage Restraint Act, 1929 as Amended upto date 
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up whether all persons below 20 are now registered, and register 
all those who are not in determining the age as accurately as 
possible. 
A further step can be taken at the time of marriage i.e. to 
obtain a no-objection certificate by a marriage officer, so the age 
could be verified before the marriage is performed and marriage 
should be made possible when the age and other conditions 
prescribed are fulfilled. The astrologers who advised the 
conclusion of the marriage in contravention of the Act and other 
abettors who now are free from worry should also be made liable 
to prosecution. Regarding the guilty spouses, before sentencing 
them to imprisonment, it would be better to order compulsory birth 
control of separation till the statutory age and in case of violation 
to order imprisonment for the remaining period.^^ 
Socio-economic Measures 
Penal measures are by themselves inadequate for a provision 
of law to be enforced. The law should have if not the public 
support at least common acceptance, the socio-economic 
conditions should be congenial for its implementation. As there 
are several reasons [like illiteracy, participation in agricultural 
activities and lower income of the girls as well as their parents] 
which influence lower age at marriage in India. Unless a thorough 
change is brought about in those conditions, it would be highly 
^^  David, Annuswami: Supra note (87) p-18 
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difficult to enforce law with all its sincere efforts and sanctions. 
Suppose if any act is approved and accepted by the society and 
that very act is treated as an offence by law then unless by proper 
information the society is made to accept fully this new point of 
view, the severity of offence itself would be diluted and would not 
be accepted by the society and the law would serve no purpose. It 
would be difficult to enforce such law. So what is more important 
to implement the law and for acceptance of society is to change 
the socio-economic condition of the society, otherwise the social 
organism might develop side effect. In order to avoid such side 
effects it is essential that the law must contain provisions for 
relaxation in deserving cases by superior officer. 
A study of causes of failure of present law, and the 
determination of classes of population where the failure is greater 
would suggest the much needed remedial measures. One of the 
most responsible factors of early marriage of girls has been found 
to be the taboo surrounding remarriage of widows." Gainful 
employment is a good safeguard against early marriage. All 
measures, which would tend to better employment facilities for 
girls deserve encouragement. 
Another factor, which is found to have a direct, determining 
effect on the age of marriage, is literacy. It may be possible to 
provide school education to all girls upto 18 years, not many of 
them may be able to take full advantage thereof. So, after some 
Id. p.20 
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years of school education there may be a kind of part-time 
professional education either a few hours in the day, or few days 
in the week or few months in the year, during which period they 
could be educated in family planning and nutrition methods. 
Stipends are necessary to ensure regular attendance, which is an 
effective way of checking whether the law is being observed. 
Similarly training in a new art of life should also be 
provided for boys. They should be made to understand that one 
should think of marriage only after securing independent means of 
subsistence for the essential needs of his future family. If the law 
totally prohibits marrying before getting independent means of 
subsistence then there would be pre-marital contacts. In such 
position the family planning education would prevent them from 
resulting to pregnancy. The present education of our girls is 
defence against that tendency, but that defence will crumble if the 
education of boys is not also oriented in the same direction. 
Raising the age of marriage implies practically raising the 
standard of society. In fact it can be seen that in the developed 
countries the age of marriage is higher than in under developed or 
developing countries. Thus the rise of age at marriage is outcome 
of over all progress. To achieve this target of raising the age of 
marriage is not impossible provided that there is will and 
determination and this can be possible by the cooperation and 
thinking in the right direction of all the citizen. For achieving all 
•^' Id. atp-21 
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these it is also important that the government must take active part 
for the betterment of society by changing the socio-economic 
conditions of people. 
Thus the age at marriage must be increased by an appropriate 
legislation. In this regard it is submitted that the age at marriage 
for the woman should be fixed at 25 years and for the male it 
should be 27 years. Keeping in view of the present scenario of 
Indian conditions a person completes his study only upto that age 
or we can say that a person becomes almost established in that 
age. This measure will be a boon to control the population and in 
turn also ruled out the possibility of induced abortions. 
B. Fertility Control 
The interconnectivity between women, population and 
development, is emerging as powerful concern with very wide 
implications for the family planning programme in India. Hitherto, 
family planning was focused on and driven by demographic goals. 
In interrelating population stabilization policies to women and 
development, the issue has gained a new perspective and a larger 
dimension, which is euphemistically called 'Beyond Family 
Planning'. Coined in the early 1980s. 'Beyond Family Planning' 
essentially recognizes several tangible and intangible variables 
that influence fertility behaviour: poverty, literacy level, age of 
marriage, status of women, discrimination against the girl child, 
son preference etc. It is only logical then that the focus be shifted 
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from the narrow pursuit of bringing down crude birth rates to 
realizing quality of life goals: by raising the overall standard of 
living and empowering women to redress the prevailing social and 
reproductive inequities they suffer. 
A period of thirty-five years, between ages 15 and 50 is the 
time during which the women normally have their children. 
Although it is biologically possible for a women married at age 15 
and having an uninterrupted married life for the next 35 years to 
have 14-15 children, yet in the modern times total fertility rarely 
exceeds 10 children.^^ 
The growing concern over the rapid growth of population in 
India is genuine and justified in as much as the birth rate is still 
maintaining a level as high as 26.1 per thousand while the death 
rate has already declined to a level as low as 8.7 per thousand 
yielding an explosive situation which may affect every sector of 
life of the people.^^ Should the current efforts to achieve reduction 
in fertility fail, the population problem is likely to be aggravated 
further in the coming years in the face of the possibility of further 
fall in the level of mortality. The gains achieved through economic 
development are generally insufficient to meet the requirements of 
increasing numbers. The solution of problem lies in immediate 
control of population, which can be achieved only through quick 
reduction in fertility as well as increase in production in various 
sectors. 
'^ Agarwala S.N.: Population (1967) p-36 National book Trust, India, New Delhi 
^^  Tenth Five Year Plan 2002-07. Vol. II. Govt, of India, Planning Commission, New Delhi 
p-230 
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Both population control and economic development have an 
identical aim to raise the standard of living of the people. A 
population policy to control fertility is seen by some to be an 
essential pre-requisite for economic development. Those who 
support this strategy may have in mind the gains of economic 
development currently enjoyed by the people of the developed 
countries under controlled and regulated population. On the other 
hand, others believe that changes in social structure and economic 
order are essential before a deliberate reduction in fertility can 
bed achieved. Persons advocating this strategy place their entire 
faith in the experience of the developed countries where socio-
economic development has mainly responsible for the reduction of 
fertility.^^ 
Population policy to control fertility in conjunction with 
socio-economic development programmes appears to be the best 
strategy, in the existing situation which is likely to help to 
accelerate the pace and process of population control. Family 
Planning Programmes should provide necessary support to sustain 
this pace and process. Infact for the developing countries, 
comprehensive policies on both population control and socio-
economic development must go hand in hand because population 
policies are constituent elements of socio-economic development 
Lai, D.N. & Prasad Rudranand: Socio Economic and Population Measures for Fertility 
Control", in Socio Economic Development and Population Control, Khan, M.E. and Sharma, 
D.V.N. (Ed.) 1988-P-133. 
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policies, never substitute for them.^^ India has adopted this policy 
and launched a direct assault on explosive population growth by 
introducing certain measures through National Population Policy. 
The problems of fertility reduction are complex and 
difficult. Studies have indicated that motives favouring high 
fertility are deep rooted in socio-economic backwardness of the 
community. The desire to attain parenthood on the part of the 
couples is no doubt, universal and natural, but to produce a large 
number of children motivated only by the idea of son preference, 
which emanates from social, religious and economic 
considerations, is very unfortunate in the existing situation. Social 
evils like the dowry system encourage a preference for boys over 
girls, which in turn influences high fertility behaviour. Apart from 
this, in view of the prevailing high infant and child mortality, 
many couples are apprehensive of loss or have had actual loss and 
therefore favour a large number of children. Many sections of the 
population produce large number of children because for them the 
children are assets as they start working and earning money as 
soon as they attain the age of ten or even earlier.•^^ High fertility 
behaviour, however, can be controlled by promoting selective 
activities having fertility impact. 
30 
India Country Statement : International Conference on Population and Development, Cairo, 
1994. Department of Family Welfare. Government of India, at p-10. 
Ibidatp-11 
Sharma, A.K.: "Population Policy and Productivity" in Population Policy Perspective in 
Developing Countries, Narain Vatsala and Prakasam C.P (ed.) 1983, p-202. 
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a. Effects of Status of Woman 
The status of woman is measured in relation to the status of 
her counterpart, which he enjoys in a given society. Moreover, the 
status of a woman is inextricably related with the fertility of the 
woman. It has been observed that if the status of woman raises 
they tend to have fewer number of children. Thus they can make a 
meaningful contribution to the society. 
It hardly needs any emphasis that procreation is more 
actively accomplished by females than the males. Bearing children 
is the unique privilege and function of females. In the process of 
maternity females have to undergo risks of life and physical 
complications resulting from the biological function. Apart from 
the child bearing, child rearing is also almost the entire 
responsibility of the females. On account of these hazards of child 
beering and child rearing, females themselves are not generally 
very keen to have a large number of children. However, since they 
are by and large dependant on male under bonds of emotion, and 
for reasons of various kinds of security, they carry out their 
wishes in relation to sex. In majority of cases a large family may 
be the result of the aggressive sexual behaviour of males. It is 
therefore; necessary that the socio-economic status of women in 
society be raised without which the desired deliberate reduction in 
fertility cannot be expected to be achieved. 
Asian Population Programme, News. Vol. 5, No. 2, p-27 
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Women's status has been defined as, the degree of women's 
access to [and control over] material resources [including food, 
income, land and other forms of wealth] and to social resources 
[including knowledge, power and prestige] within the family, in 
the community and in society at large.^^ 
Since the UN conference on women was held in 1975, a 
debate has commenced on women's issues to enhance their status. 
Such issues include...equality under the law, control over their 
own reproductive behaviour and access to the full range of 
opportunities to explore their individual and collective potential. 
These issues may be translated in terms of needs such as legal 
reforms, unrestricted access to family planning information and 
services, and equal opportunities for education, training and 
employment." By and large these desirable changes have not taken 
place in the realm of status of women. The status of women is 
universally inferior to that of men. Even in country like Japan, 
which has reached the pinnacle of prosperity, women have a lower 
status than men. Despite relatively high educational attainment, 
women in Japan still face considerable discrimination in 
employment and promotion opportunities, wage discrimination and 
retirement practices. When they enter the labour force after 
completing their education, most women are considered only 
Dixon, Ruth. B. "Rural women at work", 1978, Baltimore: John Hopkins University Press. 
Mahadevan, K. and Sumangla,M. "A Multidimensional Approach to Population Control 
Policy", in Fertility Policies of Asian Countries, 1989, p-34. Countires 
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temporary workers; lifetime employment is not expected or 
encouraged.'^'' 
The condition of women in India is more miserable than that 
of women in Japan. Most Japanese women are literate while almost 
sixty percent of Indian women are illiterate. 
Therefore women's emancipation is an essential and first 
step in achieving real progress. The improved social-legal status 
of women with better living conditions and greater awareness has 
a direct impact on the acceptance of small family norm by parents. 
But the main obstacle in most traditional and rural societies, 
as in India is that the change in the attitude of the common man is 
exceptionally slow. Despite social legislations enacted during the 
last century the attitude in the country is such that even today, 
especially in rural areas, a girl is looked upon as a liability, 
whereas a boy is welcomed as an asset. Women are expected to 
prove their faminity by pregnancy as early as possible after the 
marriage, women without children and those who unduly delay the 
delivery of first child becomes the object of ridicule and pity. A 
woman's prestige in the eyes of her husband, her relative's and the 
community at large depends largely on the number of children, 
especially the sons, she bears. Although improvement has taken 
place in the social status of women after independence, little 
change has taken place in her domestic status. Women's 
'^' Linda, Martin G. "Japanese Response to an Aging Labour Force", Population Research and 
Policy Review, Vol. I, No. 1 pp-19-42 
^' INDIA 2004, Publication Division, Ministry of Information and Broadcasting. G.O.I. New 
Delhi-p-Il. 
'* Tandon, Usha "Population Law" (An instrument for Population Stabiization), 2003 p-30 
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contribution in the production activity becomes a necessity. 
Women do not have the authority to control their own fertility 
through family planning measures for several reasons. The present 
status of women within and outside of family seems to be a major 
factor for their ignorance or lack of knowledge of family planning 
methods. It further impedes their access to such legal means to 
regulate their pregnancies and even curbs their desire to do so. 
Many studies suggest that in practice, the greater are the 
resources that a woman brings into her marriage relative to those 
of her husband the more equal her voice is likely to be in the 
major decision of the family.^^ The factors that enhance the status 
of women in family and make her role more effective in 
population control primarily are: Age at marriage of women, her 
position in joint family, polygamy, education and employment 
facilities available to females. 
Therefore, it has been emphatically stressed that unless 
individuals and government recognize the role of women in 
population increase and take action to integrate women in all 
facets of development, population growth may continue as women 
define themselves solely in terms of their child bearing and child 
• • 39 
rearing capacities. 
Hence, government activities have to be directed towards 
selective promotion of the education and employment of women. 
Apart from this, the population policy must be so evolved that it 
" Id, atp-31 
" G. Khanna and A. Verghese, Indian Women Today, (1978) 
39 Asian Population Programme, News, Vol,. 5, No. 2, 1986, p-28 
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serves the dual purposes of reduction of fertility on the one hand 
and reduction of maternal and infant mortality on the other. The 
policy on incentives and disincentives should also be selected so 
as to have fertility impact.""^ 
b. Effect of Education on Fertility 
Education is the first instrument for people who wish to 
tackle a social problem usually reach for. People tend to equate 
knowledge with virtue. If you know what is good you do what is 
good. There is a positive correlation between the education of 
couples and acceptance of a small family. It is found that 
knowledge of contraceptive method is positively related to higher 
education. It is seen that the knowledge of family planning method 
increases when the husband had higher education level, which in 
turn increases further when the wife's educational level is higher. 
Thus education is a major social factor associated with women's 
status that depicts a universally strong depressing influence on 
fertility. Most of the studies conducted in India and abroad 
conclusively confirm the universal importance of education in 
controlling fertility. Education not only reduces fertility but 
improves the general quality of life of people. Education of 
women is particularly important for population control since their 
involvement is greater than that of men in family formation. 
Unfortunately sufficient priority is not given to improve the 
"" Lad, D. N. & Prasad Rudranand; Supra note (104) p-136 
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education of women in order to liberate them from their traditional 
low status to one of awareness. In this context it may be noted that 
the decline in fertility noted in Kerala can largely be attributed to 
the very high proportion of educated women/ ' 
In the study of fertility and family planning in Delhi 
Metropolis, it was found that the use of contraceptives improved 
with increased educational level, of husbands and wives. There 
was an increase in adoption of lUD's and conventional 
contraceptives with increased educational levels of wives, while 
sterilization was more popular among illiterates or couples with 
low education. 
The Third All India Family Planning Survey showed that 
average number of children born to couples with illiterate wives 
was 3.41 as compared to 2.01 children to couples with wives who 
had studied upto metric.''^ 
The educational levels of respondents are also found to be 
significantly related to the adoption of contraceptives. A study 
conducted in Kerala to study the anomaly of fertility decline 
revealed that the average number of children ever born was lower 
for better educated than for illiterates. It was found to be 2.1 
for women with 10 or more years of schooling and 4.5 women 
"' Zachariah, K. C. A comparative Analysis of Fertility Decline in Sri Lanka and South India, 
Kerala. World Bank Report. Vol. 10, No. 4 (1983) pp-3-15. 
"^  Jolly, K. G. "A Study on Fertility and Family Planning in Delhi Metropolis". Population 
Research Centre, Institute of Economic Growth, (1987) 
"^  ORG, S"* All India Family Planning Survey, (1990) 
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with no schooling/'' 
Thus a high level of formal education is ordinarily 
associated with low fertility. Education is universally recognized 
as one of the important determinants of fertility. It influences 
fertility behaviour to a considerable extent. Male education too is 
very important, but female education is still more so far fertility 
reduction. The spread of education amongst females may not only 
help to clear the mist of ignorance but will also develop 
employment opportunities for them which may lead to a shift from 
indoor house hold activities to outdoor engagements. This would 
increase the earning of family and apart from this, it may help to 
develop the attitude of prudence and foresight enhancing the 
awareness that uncontrolled and unregulated fertility impedes not 
only good living but a source of danger to health as well."*^ 
Therefore, we should concentrate much more than we have 
been doing on female literacy. Because there is a very close co 
relationship between fertility and female literacy, when literacy 
goes up, the fertility goes down. This fact is well established now 
that it is well known throughout the world. Education influences 
fertility rates of women significantly. The total fertility rate (TFR) 
reduces with level of education. The National Family Health 
Survey-2 has registered range of total fertility rate between 1.99 
and 3.47 between those who have completed education upto high 
Zachariah, K.C. "The Anomaly of Fertility Decline in India's Kerala State" - A Field 
Investigation. World Bank working Paper No. 7000 (1984) 
"' Agarwala, S. N. : "India's Population Problem" (1972) Revised First Edition, 1973 at p-128 
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school or above and illiterates. The mean number of children ever 
born to ever married women in the age group 40 - 49 years also 
reduces with education from 4.98 to 2.66. The total fertility rate, 
and the mean number of children ever born are all higher for rural 
women compared to urban women as the former attain 
comparatively lower levels of education than the later. 
Table 2 
Fertility by Background Characteristics (Total fertility rate for the 
three years preceding the survey and mean number of children ever 
born to ever married women age 40 - 49, India, 1998-99) 
Background 
Urban 
Rural 
Illiterate 
Literate, < 
complete 
characteristic 
middle school 
Middle school complete 
High school complete 
Total 
fertility rate 
Residence 
2.27 
3.07 
Education 
3.47 
2.64 
2.26 
1.99 
Mean number of 
children ever born to 
ever married women 
age 40 - 49 years 
3.78 
4.73 
4.98 
4.06 
3.41 
2.66 
Source: International Institute for Population Sciences, National 
Family Health Survey (NFHS-2), 198-99, INDIA. 
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Therefore, women must be associated at all levels in any 
family planning or population control programme. As long as they 
are simply looked upon as appendages, invariably high birth rates 
are bound to be there. Once society accepts the women as co-
partners, and they are given equal status and equal opportunity, 
this problem to large extent can be taken care of. 
Thus the education and fertility shows a close relationship 
because of the following reasons: 
a) Educated women are quite conscious of having a 
limited family size; 
b) At an age when there is very bright chances of having 
good fertility, the girls are in the colleges and 
university and thus do not get children which during 
this period uneducated girls get; 
c) In many cases educated women get employed and with 
employment they can not afford to have more children; 
d) Span of child producing time in the case of educated 
women is much less, as compared with illiterate 
women. 
Thus there are a very distinct co-relation between the 
education and employment of women on one hand, and the very 
small family pattern on the other. 
It has been very clear that the education of women is of 
primary importance in relation to family size and that even a 
Singh, Karan: "Population, The Forgotten Factor". The Indian Journal of Public 
Administration, Vol. XXXVIII. July - Sep. 1992. No. 3, p-OI 
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primary school level of education has a significant impact in the 
developing countries. It is also clear that education and 
employment together, and to a certain extent even just employment 
outside the home as such have a strong influence on the family 
size. 
In poor families one of the arguments against the small 
family size is the question of social security; parents need their 
children in order to have supports in old age. Since the mortality 
rate in poorer families remains high, they are of the opinion that 
there must be many children, especially sons, in order to be sure 
that some of them will survive. 
If women have their own income, it also means social 
security for which children are not needed anymore. On the other 
hand, it will be more difficult to combine work at home and 
outside of it; if women appreciate their own independent income, 
they may not want to create large families. 
Economic independence gives, however, a better possibility 
for equality in decision-making within the family. This 
independence and a smaller family also make the participations in 
the whole life of the society easier for women and give them 
opportunities for decision making in the community as well.'''' In 
order to promote the equality between men and women inspite of 
the biological difference and in order to give them a better 
opportunity to exercise their human right in deciding the number 
Sipila, Helvi: "Status of Women and Family Planning" Human Rights and Population (1973) 
p-56 
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and spacing of their children, certain legal measures are necessary. 
But the legal provisions for equality would be having a little 
effect, unless the same are implemented in practice and equal 
opportunities are offered for the exercise of these rights. 
Until now women have been deprived of various 
opportunities, as their main contribution to the development of the 
society has been seen in their mother's role. With the longer life 
span and fewer children, the importance of this role will continue 
to diminish as compared with the potentialities, which women 
have for contribution in other field as well.''^ 
c. Effect of Education on Child Mortality 
Educating female is one of the important factors to control 
population growth. The studies show that child mortality is far 
less in educated mother than an uneducated. The level of mother's 
education significantly influences infant and child mortality. The 
National Family Health Survey-2 (NFHS)-2 brings out that over 
all infant mortality rate declines sharply with increasing education 
of mother. It ranges between a high of 87 deaths per thousand live 
births for illiterate mothers to a low of 33 deaths per thousand live 
births for mothers who have at least completed high school. 
Mother's education also brings down post-neonatal and child 
mortality. It can be seen from the following statement that 
Id. at p-57 
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'educational level of mother has a very strong influence in 
reducing the child mortality". 49 
Table 3 
Infant, child and under five mortality by Educational level of 
Mother: INDIA 1998-99. 
Mother's education 
Illiterate 
Literate, below middle 
Middle but below High 
school 
High School and above 
Source: International Inst 
Infant 
Mortality 
86.5 
58.5 
48.1 
32.8 
itute for Popi 
Child 
Mortality 
39.7 
18.4 
10.5 
4.4 
Under 
Five 
Mortality 
122.8 
75.8 
58.1 
37.1 
ilation Sciences, Nationa 
Family Health Survey (NFHS-2) 1998-99: India 
The above figures show that the infant mortality, child 
mortality and under five mortality is about three, eight and three 
times respectively, higher among illiterate mothers as compared to 
high school and above mothers. There is a very large difference 
even between illiterate and literate but below middle mothers. Of 
course this does not mean that education alone is the sole factor 
for reducing child mortality. In our country only those women 
Gopalan, Saria: Women Empowerment Policies and Programmes and tiieir Roles in 
Population Policy", Population Policy of India 2004, p-95 
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whose families are economically better off can afford a better 
level of education. In such families, apart from higher standard of 
living the status of women is always better. In other words, the 
higher education level for women in Indian condition imply a mix 
of large number of factors which would individually also lower the 
child mortality levels. 
d. Fertility by Age 
Birth rate has a very close relationship with the duration of 
married life and also the age at which the couple marries. Usually 
when the span is greater, the birth rate should be high. There is 
sufficient evidence in India that those females, who marry late, 
especially after the age of 19, have a lower fertility than those 
who marry earlier. Since age at which females in India marry is 
low, they also begin bearing children at a low age. An average 
Indian women has her first child by the age of 19, her second and 
third child while her age is between 20 and 24 years, her fourth 
and fifth child while her age is between 25 and 29 years, and her 
sixth child while she is of age 30-34. This means that Indian 
women begins building their families while they are in age group 
of 15 - 19, and their family building speed, which is slow in this 
age group suddenly accelerates and remains uniformly high for the 
next 15 years. 
Figures in Table 4 show the rate of fertility at different age 
group. It clearly establishes that the lower the age at marriage 
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fertility rate would be the higher. To control the population 
growth the government took the positive step by enacting laws to 
raise the age at marriage. 
Table 4 
50 No. of children according to wife's Age 
Wife's age at effective 
Below 16 
16 - 18 
18 - 20 
20 - 22 
22 - 24 
24 - 26 
26 - 28 
30+ 
Ma rriage No. of children Born to a couple 
3.8 
3.3 
3.1 
3.4 
2.5 
3.2 
1.7 
1.0 
The statement above show that usually those women who get 
married at an early age have high fertility rate than those get 
married at comparatively at an advance age. When the girls marry 
early, the chances of producing more children are quite obvious, 
consequently increases fertility. 
^° Hans Raj, Fundamentals of Demography Population Studies with Special Reference to India, 
203, p-86 
89 
Abortion: Some Social Issues 
e. Infant Mortality and Fertility 
Fertility and mortality are two important factors, which are 
responsible for the growth of Indian population.^' The infant 
mortality rate IMR, [probability of death in the first year of life] 
is considered to be a fairly sensitive condition of health of a 
country. It is affected by both biological and environmental 
conditions. Though it is difficult to control biological 
[endogenous] causes of infant deaths, the environmental 
[exogenous] causes, like nutritional and pre-natal care, sanitary 
conditions, control of diseases to which infants are highly prone, 
etc, can be controlled, and this reflects the health measures 
undertaken by community and other agencies.^^ 
At the heart of early version of the grant generalization 
known as the demographic transition is the suggestion that 
mortality decline precedes fertility decline. Notestien, for example 
has observed, ... before any of the underdeveloped countries can 
effectively spread the practice of family limitation, they must have 
reasonably well developed services in maternal and child health. 
Better health and improved chances of the individual lie at the 
root of the motivational change we are seeking, the failure of birth 
rates to fall in other parts of the world clearly turns less on lack of 
effective means than on the absence of strong motivation." 
52 
53 
India country Statement: International Conference on population and Development, Cairo, 
1994, Department of Family Welfare, Government of India, p-51 
Agarwala, S. N. :India's Population Problem (1972) p-108. 
Frank Notestein, "The Problem of Population Control", in The Population Dilemma, P. 
Hausar(ed.) 1969, p-8. 
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This overarching generalisation has led many to the 
conclusion that a substansive decline in mortality and especially in 
infant mortality must be pre-conditions for changes in fertility 
behaviour. Since many children die at a very young age. For 
example one out of five children die before reaching the age of 
one in some part of Africa and one out of seven in much of 
Bangladesh, India and Pakistan - the incentive to have many 
babies to ensure that a few survive is very great. 
Table 5 
Infant Mortality Rate in India 1921 - 2000 
Year 
1921 
1930 
1940 
1950 
1960 
1970 
1980 
1990 
2000 (NFHS-2)* 
Infant Mortality Rate^'' 
235 
174 
173 
161 
134 
129 
114 
80 
68 
* Tenth Five Year Plan 2002-07, Vol., II, Govt, of India, Planning 
Commission, New Delhi p-21. 
Economic Survey 1992-93, Govt, of India, Ministry of Finance, Economic Development, 
p-199 
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If this assumption is true, empirically and cross culturally, 
we may have to give higher priority to controlling mortality in 
order to minimize human wastage and to ultimately control 
fertility through the manipulation of mortality. Therefore three 
explanations have been advanced to explain their relationship. 
I. The death of a child shortens the amenorrhoea associated 
with lactation and may thereby increase fecundity and 
shorten intervals between two consecutive births. For 
instance, the death of the infant of a lactating mother has 
the important effect of shortening the period of post-
partum amenorrhea, thus increase the probability of a 
conception.^^ However, according to Preston (1978), this 
effect is not based on empirical evidence. 
II. A second explanation is that the parents are motivated to 
have additional babies to replace those lost. This is called 
the "replacement effect". 
III. The third and most extensively held view is that parents 
do not limit their children until they are reasonably sure 
that a sufficient number of children will survive the 
adulthood. This is called the 'Insurance effect'. 
According to a recent nationwide study conducted in 
" Fecundity is a biological potential which is the physiological capacity to participate in 
reproduction. The absence of this potential is known as infecundity or sterility. 
** Clausen, A.W. : "Population Policy and Family Planning Programme", Trends in Policy and 
Administration (1984), p-13. 
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India, these factors are pro-nataiistic in high mortality 
states." 
Since, infant and child mortality is relatively high in India 
therefore couples may desire to have more children than they 
really want in order to ensure that the desired number of children, 
especially sons survive. The incidence of infant and child 
mortality is believed to exert heavy influence on completed family 
size and is expected that community with high infant mortality 
have high fertility to ensure survival of at least some children born 
to them.^^ 
Thus in the face of high mortality, parents who want to 
assure that a tangible number of their children survive to 
adulthood will have to give birth to more children than they might 
otherwise want.^^ In view of the overwhelming number of studies 
that do show the existence of a relationship between mortality and 
fertility, there is sufficient justification to formulate policies and 
programmes which will reassure parents of the survival chances of 
infants and children in order to control fertility. 
The problem of infant and childhood mortality is a major 
menace not only in India but also in most developing countries. It 
is not so in socialist nations and other developed countries. 
Children form 40 to 45 percent of the total population in most of 
the developing countries, including India, and their proportion has 
" Simmons, George B.: "The Policy Implications of the Relationship between Fertility and 
socio-Economic Status" in Socio Economic Development and Population control, Khan, M.E. 
and Sharma, D V.N. (ed.) 1988, p-7. 
'* Tandon, Usha: Population Law, Op cit. p-32 
^' Mahadevan, K: Population Dynamics in Indian States (1987), p-28 
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remained at more or less the same. This is because of the high 
fertility on the one hand, and decline on the mortality on the other. 
The major factors contributing to infant and child mortality 
warrant attention. These life affecting 'imminent variables' are 
only a few and include care during conception and pregnancy, pre-
natal period for mother and babies, child care during socialization, 
including ignorance abuse and non-utilisation of proper medical 
care, nutrition efficiency, improper breast feeding, infanticide etc. 
The absence or poor education of mothers lead to all these factors, 
which act as a deterrent to child survival and development 
The preceding theoretical confirmation of the influence of 
mortality on fertility warrants extensive and imaginative policies 
and programme to control these determinants of mortality and 
dispel the fear of parents about the likely loss of their children in 
future. This will do away with the need to have more children in 
order to compensate those lost.^° Thus by controlling the child or 
infant mortality we can achieve the very purpose of controlling the 
fertility to control population growth. Since child survival is a 
determinant of fertility. Unless child survival is assured, a part of 
the pronatalist influence now operating in the form of the 
mortality of children cannot be controlled to the advantage of a 
small family norm. 
Sectoral Programme of Development, Eighth Five Year Plan (1992-97), Govt, of India, 
Planning Commission, New Delhi, p-332. 
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C. Population Policy on Spacing 
In the absence of any motivation for fertility control on the 
part of couples, a smaller interlive birth-interval is always 
favourable for high fertility and also gives rise to high maternal 
and infant mortality. On the other hand, under the same 
conditions, a larger interval implies lov*/ fertility and is favourable 
for low maternal and infant mortality. As such, a policy for larger 
spacing between consecutive births is likely to serve the dual 
purposes of fertility reduction on the one hand and reduction of 
maternal and infant mortality on the other. It appears, therefore, to 
be a reasonable proposition to convert the existing voluntary 
average spacing of two to three years between consecutive births 
into a compulsory interlive birth spacing of four to five years as 
"some personal rights have to be kept in abeyance for the human 
rights of the nation-the right to live the right to progress".^' 
This is likely to produce quick impact on fertility as well as 
maternal and infant mortality. Of course the programmes for 
maternal and child health care and fertility reduction already 
underway should continue undisturbed. Any policy in this context 
would not involve additional government machinery to implement 
the decision because eligible couple registers with the requisite 
information are already being maintained at the gross roots level 
under the family planning programme of the government.^^ 
Asian Projection Programme News, Vol. 5, No.2 (1976), p-20. 
La), D. N. and Prasad, Rudranand Supra note, (104) p-143. 
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D. Policy for Elderly People 
In India, sons have traditionally performed certain roles for 
their families and particularly for their parents. Despite 
modernization and urbanization, the importance of these 
traditional functions has not undergone much change. They 
provide financial and emotional security to the aged parents 
particularly to perform funeral rites. Besides this there are several 
other cultural and economic services, which are performed by 
sons.^'' These roles have together contributed to the existing value 
attached to sons in many societies. The value attached to son 
significantly increases fertility. Couples continue to have large 
families primarily to get the desired number of sons. Many 
dimension of value have been identified for the preference shown 
to sons as: 
• they are economic support during old age, 
• better economic value to the family, 
• receiving dowry, 
• salvation of parents, 
• continuity of family lineage, 
• other family obligations, 
• to inherit family property, 
• for status, 
• company for other children and parents, and 
Arnold, Fred: "The value of Children: A Cross National Study, Vol. I (1975) 
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• physical force for power.^'' 
No study has so far questioned the existence of these values 
in developing countries. However, certain studies have not 
demonstrated the strong association between the preference for 
sons as security in old age and the fertility behaviour of the 
parents. There are reasons for that a direct linkage between 
reproductive motivation and old age security is difficult to 
demonstrate because of the long interval between fertility 
decisions and security received from sons in old age. Since the 
value of sons based on old age security is a qualitative variable 
with several diverse dimensions it may not show any statistical 
correlation, though many studies have observed its relevance. 
Because of the qualitative nature of the concept of old age 
security, it is not easy to understand the well-known importance of 
old age security as a major policy for natality control.^^ 
The importance of old age security as a major determinant 
for peasant and poor families is a well-established proposition, 
though in higher income groups and in developed countries it is 
not equally important. However, even in developed country like 
Japan most parents live with their children for whom providing 
security to their aged parents is a norm.^^ 
Mahadevan, K. and Jayashree,: "Value of Children and Differential Behaviour in Kerala, 
Andhra Pradesh and Uttar Pradesh, in S. N. Singh (eds.) Population Transition in India, 
Vol.2,p-123, 125. 
Vlassoff, N. and Viassoff, Carol : "Old Age Security and Utility of Children in Rural India", 
Population Studies, Vol. 34, No. 3, (1980), p-488. 
Mahadevan K. and Sumangala, M. :"A Multidimentional Approach to Population Control 
Policy, Supra note, 110, p-37. 
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The UN also gave much importance on elderly person in its 
Maxico conference of 1984. The 1982 World Conference on Aging 
directed attention to the initiation of policies and programmes for 
elderly couples. Other policies for the general well being of the 
elderly are also equally important. For instance, if the state 
assures- couples certain financial, health and other social security 
measures for their old age if they stop with two children 
regardless of whether or not they have sons, it will motivate 
couples to control fertility.^^ 
These finding confirm that certain policies and programmes 
have to be formulated as fertility control measures. Although the 
old people are outside the purview of current fertility, the 
provision of policies and programmes for them will help shift the 
present dependence on sons for old age security to other forms of 
security. Hence population policy will not be complete without 
initiating suitable policies for the elderly. In view of the above, 
certain aspects may be highlighted for considerations. A policy to 
provide old age pension to all the poor, landless and marginal 
farmers on the condition that they stop at two children should be 
contemplated. For labourers and upper middle classes in the 
organized sector, certain incentives- tax reduction, priority in 
allotment of houses, house loans, loans for- developing properties 
and business were introduced to encourage people to accept family 
Id. p-38 
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planning and limit their family size. This measures, may prove to 
be a boon for future population control. 
Under the present population control strategy, many courses 
are possible which have been discussed above. These conditions or 
policies are, a policy on compulsory spacing, a policy for raising 
the age at marriage, measures for the improvement of the lot of 
females through improved education facilities, policies of 
controlling infant mortality and social security for elderly 
„ ^ ^ „ i 68 
people. 
E. Preference for Son 
Sage Baudhyana declared, "through a son one conquers the 
world, through a grand son one obtains immortality and through 
great grand son one ascends to the highest heaven."^^ 
Preference for the male child has its main basis on a Hindu 
myth that declares that a person's soul is liberated only when a 
son performs the last death rites. In the tradition bound Indian 
society with a dominant Hindu population, the birth of a male 
child in the present life is considered a pre-requisite for an entry 
into Heaven in the next life. Fascination of the majority of 
population with having male children to carry on the lineage is 
also coupled with the fact that males tend to bring in dowry at the 
time of marriage, improving the family finances. 
"" Id. p-39 
*' Baudhyana II: 16 
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Almost all pre-historic civilizations including that of Indus 
valley worshipped female Goddesses. Agriculture has been 
discovered by the females, remained for long their exclusive 
occupation. It resulted in a economic and social supremacy of the 
females in the primitive agrarian societies. This social supremacy 
gradually shifted to the males in those societies who adopted 
pastoral economy as it depended more on physical endowments.^*^ 
The influx of Indo-European Aryans into the Indian subcontinent 
began around 1500 BC. The Aryans had pastoral economy, 
followed patriarchal system, though their females had high social 
status. Around that time, the Indus valley civilization had more or 
less disintegrated and the local populations consisted primarily of 
primitive agrarian societies or tribals with usually female 
dominance or matriarchal system. 
The Aryans, in order to prevent the socio cultural impact of 
the native system of female-supremacy on their male-supreme 
patriarchal system, initiated a series of social, cultural and 
religious measures to aculturalise the natives. These measures, 
spread over several centuries, ensured complete unchallenged 
supremacy of Aryans over the locals. Such measures that ensured 
strict social-hierarchy in the society led to steep reduction in the 
social status of females. These measures included introduction of 
the "Caste system" known as "Varna System". These periods saw 
the initiation of several types of rituals and religious ceremonies; 
Chattopadhyaya, D. Lokayata: A Study in Ancient Indian Materialism. (1973) People's 
Publishing House New Delhi-INDIA 
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emergence of several new Gods and dominance of the Brahminical 
cult. The working classes, which primarily consisted of the locals, 
were reduced to untouchables. The females and untouchables were 
considered equivalent for several religious and ritualistic 
ceremonies. This equivalency lead to the significant down 
gradation of the status of females. In many ritualistic ceremonies, 
especially in "Tantrik meditations", the status of the female was 
reduced to the level of sex object only. This was continuous 
process of cultural transformation, supported by strong religious 
sanctions, hammering in continuously over centuries-that females 
are inferior.^' 
The first cultural revolt against the complexities and 
ritualistic culture of the Aryans was the emergence of two new 
religions around 600 BC. - Jainism and Budhism. Both these 
religion flourished at the cost of Vedic religion. It was during this 
period that the famous scripts like Manusamiriti and Bhagwadgita 
are believed to have been written. "Manusamiriti" accorded the 
required legal sanctity to strict caste hierarchy and female 
subordination. It placed numerous restrictions on the females and 
the sphere of their action was limited to four walls of the home 
only. The sole purpose of the female's existence was legally 
limited to serving the males only.^^ 
Ibid 
72 
Das, R.M. : (1962) Women in Manu and His Seven Commentators. Kanchana Publications Bodh-Gaya, India. 
Abortion: Some Social Issues 
"Manusamiriti" (200 BC-400 AD): The foundation of whole 
orthodox system of Hindu law says: 
"When creating females, the creator allotted to women a love 
of bed, of their dishonesty, malice and bad conduct" 
"Nothing must be done independently by a woman even in 
her own house" 
"A wife may be superseded by another wife if she is bearing 
daughters only." 
During 300 - 600 A.D. the period of "Gupta dynasty" saw 
the revival of a highly ritualistic society. Again the female 
subordination was advocated; and female-down-gradation, was at 
its peak around 700 A.D., when "Sati" doctrine became the norm. 
In 'Sati' ceremony a widow is supposed to burn herself alive with 
her dead husband to achieve salvation. The process of rejuvenation 
of Aryan values or Brahminical cult continued upto 1000 - 1300 
AD. 
Another round of cultural revolt, with base amongst the 
working classes, was the emergence of "Nath" and "Sidh" 
philosophy during 1000 - 1300 AD and the Bhakti movement 
around 1200 - 1500 AD. All of them denounced the caste system 
and gave exalted position to the females. Another attempt of 
revival of Brahminical cult, where the females are downgraded, 
is obvious from the works of Tulsidas (around 1600 AD) 
Ibid 
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who compared women with lowly born and animals.^'' 
Presently, the vulgar exposure of female nudity in the film 
songs and advertisements highlight the females, as only sex 
symbols. Naturally, the subtle massage that impregnates the young 
mind is - supremacy of the males and in build subordination of 
females. 
India thus had a society in which the sole objective of the 
female's life - which was religiously, socially and culturally 
accepted was to serve her husband, to give birth to his sons and to 
look after his sons. This system ensured that generation after 
generation and century after century the females would continue to 
serve the males with utmost sincerity and while doing so also fed 
privileged. 
Apart from the Hindu myth about the superiority of males, 
the terrible dowry system is also taking its toll on the women of 
India. The low status of Indian women makes them inferior to the 
males in the marriage market. Parents fear the birth of a girl, as a 
dowry has to be arranged for at the time of marriage, and a 
suitable alliance can cripple the family, economically. Dowry 
crimes and sexual abuse are the commonest forms of violence 
against women in Indian society. The higher the social status of 
family the more is the dowry demanded.'^ 
In most families the first child is usually welcomed with joy 
Singh, S.: Kabir's view on Females (in Hindi) 1997 quoted by, Singh, Jai Rup. F. 15 Bioethics 
of Sex Preference in Bioethics in Asia pp. 398-402 (2000) 
Human Development Report 2001. United Nations Development Report, 2001 
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if it is boy, with sad acceptance it is a girl. It is the second female 
child who has to face an early death. The son's preference over the 
daughter is so much so that, it leads to female foeticide by 
selecting the sex (female) of an unborn child in the mother's 
womb. 
Gender selection is carried out at different stages. In post 
conception stage the gender selection can be carried out by 
Chorionic Villous biopsy. Ultrasonography and Amniocentesis. 
While these methods are usually used to assess the health of the 
foetus or the presence of any inherited diseases, they can also 
identify the sex of the unborn baby. In India where medical 
termination of pregnancy is legally available on patient's request, 
an abortion can easily be carried out. A January 2001 report of the 
Indian Medical Associations "Family Medicine India " Journal, 
says that an estimated five million female foeticides are carried 
out in the country every year. 
These above mentioned factor contributed to the decrease in 
the female sex ratio from 972 in 1901 to 933 in 2001 As revealed 
in the Census Report, 2001, which has brought into focus the 
terrible practice of female foeticide in India today.^* 
Thus, the prenatal sex determination on commercial basis, 
followed by selective female foeticide under the Medical 
Termination of Pregnancy Act's permissible limit can not be 
'* The Census Report, 2001: A Government of India Publication 
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checked, unless concerted efforts are made: 
i) To break the existing caste system; 
ii) To abolish the dowry menance; 
iii) To bring in the cultural consciousness highlighting the 
importance of female as equal partners; and 
iv) Reservation of seats for women in local administration 
bodies can empower women; 
v) Enforceable property rights; 
vi) Alimony and widow pensions; 
vii) Wages equal to men and no discrimination in 
employment, and 
viii) To stop the medievalisation of the present generation, the 
desire for a male child would continue to perpetuate in 
India. 
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CHAPTER IV 
LEGAL ISSUES AND LEGISLATION IN INDIA 
A. Abortion 
Abortion generally refers to the expulsion from the uterus of 
the product of conception. According to Webster's New 
International Dictionary 'abortion' means an act of giving pre-
mature birth. The word abortion has been derived from a Latin 
term 'abortus' means an object which had been detached from its 
proper site, means an act of giving pre-mature birth, especially the 
expulsion of human foetus pre-maturely at any time before it is 
viable or capable of sustaining life.' 
There have been a lot of discussions as to a definition of the 
word abortion. Though there are various dictionary definitions of 
the word but what the vast majority of people in world wide 
understand when one refers to abortion is the direct and 
intentional killing, by what ever means, of an unborn child at 
whatever stage of his or her development from conception upto 
birth and including birth. At the moment of birth, the killing of the 
child is called partial birth abortion. After birth the killing of the 
child is called infanticide. 
According to Dr. Declan Keane, Master of the National 
Maternity Hospital, Holies Street, Dublin,^...in the medical 
' Modi Medical Jurisprudence, p. 332 (1955) 
^ Green Paper on Abortion, Government of Ireland (1991). P. 19 
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profession we have always defined and in the clinical textbooks-an 
abortion, as a pregnancy that is lost in the first trimester of pregnancy, 
which is upto fourteen weeks. 
A miscarriage, technically, was the definition of loss of 
pregnancy between fourteen weeks up to a period of viability of 
the foetus which used to be taken as twenty eight weeks but which 
is increasingly coming down because we can now keep babies 
alive from about twenty four week's gestation onwards. 
The medical term 'abortion' means the pre-mature ending of 
a pregnancy before the foetus or baby is viable- that can happen 
spontaneously and, in general, we refer that as 'miscarriage'- but 
that whatever there is a medical condition that necessitates that 
the pregnancy needs to be ended before the foetus is viable, that is 
what is considered an abortion. 
Agreeing, with the above mentioned definitions of abortion 
noted, the other definition that is usually taught is the expulsion of 
the foetus-placenta post-conception prior to the age of viability 
but the understanding of all that is from a uterus, a pregnancy in 
the womb. When we talk about termination or legal abortion we 
are talking about intervening in that situation with the direct 
intention of taking the life of the foetus or unborn. That is what 
we mean by procured abortion. 
Thus abortion means in both medical and lay usage the 
destruction of an embryo or foetus at a hospital or private clinic. 
' Professor John Bonner, Chairman, Institute of Obstetricians and Gynaecologists in Green 
Paper on Abortion, Government of Ireland (1999) p.20 
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This is a deliberate ending of the life of a little human being by 
whatever means. The action having been taken before birth and 
where he or she could have survived with recognized antenatal 
care. So, the abortion is said to occur when the life of the foetus 
or embryo is destroyed in the woman's womb or the pregnant 
uterus empties pre-maturely.'* 
Abortion Classified 
We have seen, that generally, the word abortion refers to the 
expulsion from the uterus of the product of conception. More 
specifically, abortion can be divided into three different 
classifications depending upon the nature and circumstances under 
which it occurs: spontaneous, therapeutic and criminal. 
a. Spontaneous or Natural Abortion 
A spontaneous, or natural abortion is an abortion which 
results from some diseased condition in the mother or the foetus, 
or which is produced unintentionally by some other cause. This 
type of abortion may be regarded primarily as a medical problem. 
Spontaneous abortion sometimes may take place because of 
pathological reasons where pregnancy cannot be completed and the 
uterus empties before the maturity of foetus. This may happen 
because of the metabolic circumstances or accumulation of poison, 
Dr. Alistair Mc Parlance, op. cit supra note 2 p.21 
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which interferes with the development of embryo and advancement 
of pregnancy.^ 
b. Therapeutic Abortion 
A therapeutic abortion is an abortion induced in good faith 
by duly qualified medical practitioner when he is satisfied that 
continuance of his patient's pregnancy will endanger her life or 
result in a serious impairment of her health. Therapeutic abortions 
are also performed in some cases where there is a reason to 
believe that the child, if born, will be mentally or physically 
handicapped. The recent change in the abortion law in India has 
expanded the legal definition of a therapeutic abortion and the 
troubles some questions, which result, are discussed later in this 
chapter. 
c. Criminal or Induced Abortion 
A criminal abortion is an abortion caused by a deliberate 
interference with the course of a pregnancy in circumstances, 
which do not provide a legal justification for such interference. 
Criminally induced abortion is the procuring of termination of 
pregnancy so as to destroy offspring. Induced abortion is defined 
in law as an untimely delivery voluntarily procured with intent to 
destroy the foetus. It may be procured at any time before the 
natural birth of the child.^ However ion medical terminology 
' Jhala, R. M. and Raju, V.B. Medical Jurisprudence 426-28 (S"" ed. 1990) 
* Queen Empress V. Ademma, (1886) I.L.R. 9 Mad 369 at p. 370 
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abortion means untimely delivery of a child before it is viable i.e., 
capable of living independently or of being reared, if born at the 
time of the act of abortion. A child is considered viable, thus 
living independently, from the twenty-eight week of pregnancy.^ 
Abortions, whether spontaneous or induced, whether in 
hands of skilled or unskilled persons are almost always fraught 
with hazards, resulting in maternal morbidity and mortality. Where 
abortion is legal and statistics relatively accurate, the mortality 
ratio ranges from 1 to 3.5 per 100,000 abortions is developed 
countries.^ In India, mortality is reported to be 7.8 per 1000 
"random abortion."^ This is because; most of random abortions are 
illegally induced. 
Data indicates that the seventh and eighth week of gestation 
is the optimal time for termination of pregnancy.'° 
Studies indicate that the risk of death is seven times higher for 
women who wait until the second trimester to terminate 
pregnancy." 
B. The Development of the Law and Practice 
Relating to Abortion 
Abortion is a universal phenomenon existing from time 
immemorial and the changes, if any, have largely been in respect 
' Paul and Schopp, "Abortion and the Law in 1980", 25 Nyl. Sch. L. Rev. 497 (1980) 
' WHO (1978). Techn. Rep. Ser., No. 623 
Lahiri, D. and Konar, M. (1976) J. Indian M.A. 66: 288 
WHO (1980) The Work of WHO 1978-79 
Zimmerman, M (1976) Law and Policy. The George Washington University (Population 
Report Sr E.3) 
9 
10 
II 
110 
Legal Issues and Legislation in India 
of the methods and control of this supposedly immoral and 
antisocial practice. The evolution of social and legal constraints 
on induced abortion reflects a variety of changes in the structure 
of society, including changes in demographic patterns, family 
organization, religious influences, urbanization, unemployment 
and poverty, sex and marriage practices, educational levels, the 
status of women and the like. Anthropological studies and records 
of primitive tribes and early societies in the Indian subcontinent 
reveal many instances in which the termination of pregnancy was 
socially sanctioned and generally practiced. 
In fact, there is hardly any society in human history that ever 
has entirely prohibited abortion. Of course, the acceptable grounds 
for abortion and the techniques used have varied according to 
culture traditions and socio-economic circumstances. In India, 
available records indicate that the permissible grounds for 
abortion have included such matters as conception outside a 
socially - sanctioned relationship and danger to the health of the 
pregnant woman. Customary methods through which abortions 
have been procured in Indian communities include the use of 
heavy massage on the pregnant girl, the administration of certain 
herbs and chemical compounds and uterine insertions of crude 
devices like tubes, rods and the like. While in many cases the 
pregnant woman carries out these techniques themselves, a 
substantial number of the abortions are performed by doctors, 
nurses, quacks, ayahs, midwives or other women with prior 
11 
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experience in the practice. They are always done in secret and 
only come to the notice of the officials when the women are 
admitted to hospitals with post-abortion complications. 
From very early times, under the influence of religious and 
moral pressures, society has employed the criminal law with 
varying degrees of severity to suppress the practice of causing 
miscarriage. In India, where the social order has largely been 
sustained through religious sanctions and a strict moral code born 
out of religion, it is not surprising to find the common man 
equating abortion with sin and immorality. According to certain 
religious text, woman who practiced abortion was equated with a 
prostitute who would be reborn again as prostitute in the next 
life. The social consequences of such a restrictive law of 
abortion have been great and varied. One direct consequence was 
an alarming increase in illegal abortions bringing with it untold 
suffering, disease and death to individual women who were forced 
to seek refuge in the hands of unqualified abortionists under 
"desperate conditions". It is estimated that there are four to five 
million abortions in India every year of which more than three 
million are criminal.''' According to reliable estimates one seventh 
of the women who become pregnant in India every year resort to 
illegal abortions at the hands of the unqualified persons with all 
the attendant consequences of morbidity and mortality. The 
'^  Madhva Menon, N.R. The Abortion Law in India JILl 16:4 (1974) p. 632. 
'^  Mankekar, Kamla, Abortion: A Social Dilemma (1973) p-24 
''' Madhva Menon, N.R. Supra note 12 p. 633 
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restrictive law of abortion is also considered responsible for a 
large number of suicides, infanticides, abandonment and cruelty 
towards children. 
C. Abortion and Indian Penal Code 
The provisions regarding abortion in the Indian Penal Code 
were enacted more than a century ago and were in conformity with 
the English law at that time.'^ In India, beginning in 1861, 
abortion, except to save the life of the mother, became illegal 
regardless of whether or not the foetus had attained the viability, 
i.e., capacity to live independently outside the mother's womb. 
The Indian Penal Code uses the expression "causing miscarriage" 
to denote abortion. Miscarriage technically refers to spontaneous 
abortion, whereas "voluntarily causing miscarriage" (induced 
abortion) which forms the offence under the Indian Penal Code, 
1860'^ stands for criminal abortion. The law of the land has always 
held human life to be sacred and the protection that the law gives 
to human life it extends also to the unborn child in the mother's 
womb. The unborn child must not be destroyed unless it is for the 
purpose of preserving the yet more precious life of the mother. 
Mother's life is more precious than of the unborn child because 
she is the originator of the foetus and her life is well established. 
The mother has with duties and responsibilities and allowing the 
mother to die would also kill the foetus in most cases. Keeping 
" See SS. 58 and 59, offences Against the person Act, 1861, 24 and 25 vict., c. 100 
'* ActNo. XLVof 1860 
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this in view the code has designated causing miscarriage (induced 
abortion) a serious offence, and made both causing miscarriage 
"with the consent" or "without the consent" of the women 
punishable under section 312 and 313 of the Indian Penal Code 
1860, respectively. 
However, to attract the provisions of section 312 of the 
Indian Penal Code two essential elements must be satisfied, 
(i) Miscarriage should have been caused voluntarily; and 
(ii) Miscarriage should not have been caused in good faith for 
the purpose of saving the life of the woman. 
According to section 312'^ of the Indian Penal Code, as it 
stood before the Medical Termination of Pregnancy Act, 1971, 
voluntarily causing a woman with child to miscarry was 
punishable with imprisonment of up to three years and, if the 
woman was quick with child, the imprisonment of up to seven 
years, unless the abortion was done in good faith to preserve the 
life of the mother. The offender could be the woman herself or any 
other person. 
Thus, this section 312 of the IPC [Indian Penal Code] deals 
with causing of miscarriage with the consent of the woman. The 
saving grace of the offence, in the section, is good faith and life-
Whoever voluntarily causes a woman with child to miscarry shall, if such miscarriage be not 
caused in good faith for the purpose of saving the life of the woman, be punished with 
imprisonment of either description for a term which may extend to three years, or with fine, or 
with both; and if the woman be quick with the child, shall be punished with imprisonment of 
either description for a term which may extend to seven years, and shall also be liable to fine. 
Exception- A woman who causes herself to miscarry, is within the meaning of this section 
14 
Legal Issues and Legislation in India 
saving necessity. This offence of foeticide may be committed with 
or without the consent of the woman. 
The framers of the code have not used the word 'abortion', 
in section 312, which relates to an unlawful termination of 
pregnancy. This was probably done to avoid hurting the sentiments 
of traditionally bound and conservative Indian society. The section 
speaks of 'miscarriage' only, which has not been defined in the 
code. However, miscarriage in its popular sense is synonymous 
with abortion and consists in the expulsion of the embryo-foetus at 
any time before, it reaches full growth. A woman 'with child', in 
the section means a pregnant woman. 
'Miscarriage' technically refers to spontaneous abortion 
where as voluntarily causing miscarriage, which is an offence 
under the Indian Penal Code, stands for criminal abortion i.e., 
induced abortion. 
Modi has stated'* that, legally miscarriage means the pre-
mature expulsion of the product of the conception, an ovum or a 
foetus from the uterus at any period before the full term is 
reached. Medically three distinct terms i.e., abortion, miscarriage 
and pre-mature labour are used to denote the expulsion of a foetus 
at different stages of gestation. Thus the term 'abortion' is used 
only when an ovum is expelled within the first three months of 
pregnancy before the placenta is formed. Miscarriage is used when 
the foetus is expelled from the fourth to seventh month of 
" Modi Medical Jurisprudence 325 (1969) quoted in Sh. Hari Singh Gour's Penal Law of India 
(1982 edn) 
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gestation, before it is viable, while pre-mature labour is the 
delivery of a viable child, possibly capable of being reared, before 
it has become fully mature. 
If the child was born alive and the pregnancy was beyond 
seven months medically it is a case of pre-mature labour and not 
of miscarriage. Act of doctors and nurses which facilitate or 
accelerate delivery cannot be treated as offences under the section 
only because the delivery otherwise would have been delayed and 
particularly when the child is born alive and no injury is caused to 
the mother or child.' ' 
Foeticide or causing miscarriage consists of causing the 
expulsion of the contents of the uterus after conception and before 
the term of gestation is completed. "Causing miscarriage" is a 
popular expression for this operation. Now, miscarriage, as we 
know, may be natural or violent. Neither this section nor the next, 
[dealing with the same issue] deals with the natural abortion. It 
only penalizes violent or forced i.e., induced abortion.^° 
The term "causing miscarriage" has not been defined and 
requires a word of explanation. It would include anything done or 
given to the woman to procure abortion and which has that result. 
A mere verbal advice as to the potency of certain drugs to procure 
abortion is not sufficient. Such a person may be guilty of abetment 
but he cannot be convicted of an attempt to commit this offence or 
" Gour Sir Hari Singh. The Penal Law of India, p. 2805 (1982) also In re Malayara Seelhu, AIR 
1955 Mysore 27 (l)p-29 
20 Id. p.2806 
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of commission under this section. But in England where the 
offence consists of "administering or causing it to be taken"... it 
has been held that a mere delivery of the poison or other noxious 
thing to the woman is not sufficient unless she swallows a part of 
it, in which case the administering is complete.^' 
a. Woman 'with child' and Woman 'quick with child' 
Section 312 of Indian Penal Code, divides the crime into two 
grades i.e. 
Causing miscarriage: 
(i) When a woman is with child, and 
(ii) When she is quick with child 
As per judicial interpretation, a woman is said to be with 
child, when there is a child in the uterus. It may be in a most 
rudimentary state; infact it may be a mere foetus or an embryo, but 
then it must exist. Consequently the woman must be pregnant. 
Thus, woman is considered to be 'with child' as soon as gestation 
begins. 
A woman is said, to 'quick with child' when the motion is 
felt by the mother, i.e., which refers to that advance stage of 
pregnancy when the quickening takes place. In other words, 
quickening is a perception by the mother that the movement of the 
foetus has started. Thus, it obviously refers to an advance stage of 
pregnancy. Taking into account the nature and gravity of the 
Cadman, R & MCCR 114 quoted in Sir Hari Singh Gour, The Penal Law of India. Vol. Ill 
(1982)p-2807 
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offence in case of causing miscarriage when the woman is 'quick 
with child', severe punishment of imprisonment which may extend 
to seven years and fine, whereas in case of, causing miscarriage 
when woman is 'with child', a lesser punishment of three years 
imprisonment or fine or both, have been provided under section 
312 of Indian Penal Code.^^ 
However in the absence of any statutory provision courts 
have made attempt to elaborate these expressions. As a matter of 
fact, criminal abortion is rarely attempted before the third months. 
It is more common in the fourth and fifth months when the woman 
begins to feel certain about her pregnancy. But it is not necessary 
for the crime that there should be the perception by the mother of 
the movements of the foetus or that the embryo should have 
assumed a foetal form. Pregnancy takes place, if at all, with 
conception. She is thence forward liable for causing miscarriage 
though at that early stage her pregnancy may be difficult of proof. 
In Queen Etipress V. Ademma^'^, it was held that a woman is with 
child within the meaning of section 312 of the Indian Penal Code 
as soon as she is pregnant. In this case the session Court of North 
Arcot, acquitted the prisoner Bandi Ademma of the charge of 
causing miscarriage under section 312 of the Penal Code. The 
Session Judge, however held that since the prisoner had been 
22 Gaur, K.D. Abortion and Law in Countries of Indian Subcontinent, ASEAN Region, United 
Kingdom Ireland and United States of America. JILI, vol 37 No. 3 (1995) p.296 
2 Taylor, 186; According to Lyon, the sensation called 'quickening' may be felt by the mother 
as early as the twelth week; ordinarily, it is felt between fourteenth and twenty fourth week, 
but in some cases it is not felt at all; Medical jurisprudence (22"'' ed.), 336. quoted in Sir Hari 
Singh Gour. The Penal Law of India (1982) p. 2807 
1886I.L.R. 9 Mad, 369 
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pregnant for only one month, so she could not be said to have been 
"with child" within the meaning of section 312 of IPC, as there 
was nothing which could be called even a rudimentary foetus of 
child. But the Appellate criminal court set aside the acquittal and 
held that the term miscarriage is not defined in the Penal Code. In 
its popular sense it is synonymous with abortion and consists in 
the expulsion of the embryo or foetus, i.e., the immature produce 
of conception. The stage to which pregnancy has advanced and the 
form which the ovum or embryo may have assumed are immaterial. 
Section 312 of the Penal Code requires the proof that the woman is 
'with child", but it is enough if the fact of pregnancy and the 
intentional expulsion of the immature contents of the uterus are 
established. The expression "with child" means pregnant and it is 
not necessary to show that quickening, i.e. perception by the 
mother of the movements of the foetus, has taken place or the 
embryo has assumed a foetal form.^^ Quickening is the name 
applied to peculiar sensations experienced by woman in the fourth 
and fifth month of pregnancy. The symptoms are popularly 
ascribed to the first perception of movement of the foetus. 
In re Malayara Seethu,^^ the Mysore High Court also had an 
opportunity to make the distinction between these two expressions. 
In this case, the appellant was charged with the offence of 
25 
26 
Id. p 371 
Ratan Lai Dhiraj Lai, The Law of Crimes (1971) quoted in, Sehgal, B.P.S. "Women Birth 
Control and the Law, p. 55 (1991) 
AIR 1955 Mysore 27 
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causing miscarriage to a woman "with child" under section 312 of 
the Penal Code. According to the appellant who was an 
experienced village nurse, the girl had advanced in pregnancy for 
a period of nine months of time. The child in this case was born 
alive and it was established that the pregnancy was beyond seven 
months. The court relying on Modi's Medical jurisprudence, 
declared it a case of pre mature labour and not of miscarriage. The 
court held that the acts of doctors and nurses which facilitate or 
accelerate delivery can not be treated as offences under this 
sections only because the delivery otherwise would have been 
delayed and particularly when the child is born alive and no injury 
is caused to the mother or the child as in this case."^^ 
The explanation clause appended to section 312 of the Penal 
Code makes it clear that the offender could be a woman herself or 
any other person. The desire of a woman to be relieved of her 
pregnancy is no justification for termination of pregnancy. As 
early as 1886 in Ademma^° it was held by the High Court that, it 
was the absolute duty of a prospective mother to protect her infant 
from the very moment of conception. 
The Penal Code does not make an attempt to cause 
miscarriage to be specifically punishable. Such an attempt. 
28 
29 
30 
Op. cit 
Supra note, 23 
Supra note 6 
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therefore, becomes punishable under section 511.'" A person is 
also liable for an attempt to commit a criminal abortion under 
section 312 read with section 511 of the Indian Penal Code, even 
if he fails in his endeavour. 
In R. V. Spicer, the accused had sent some pills giving 
impression that they would cause abortion. They were taken but 
were found to be innocuous. It was held that the accused is liable 
under section 312 read with section 511 of the Indian Penal Code 
for attempting to commit the offence of miscarriage. 
In R. V. Goodall,^^ wherein the accused administers a 
poisonous substance to a woman, with an intention to cause 
miscarriage. It turns out that the woman was not pregnant. 
Nevertheless the accused was held to have attempted to cause 
miscarriage. Again, for instance, the Calcutta High Court in Queen 
V. Arunja Bewa,^'* where the term or pregnancy was almost 
complete and an attempted abortion resulted in the birth of the 
child, set aside the conviction under section 312 and maintained 
conviction under section 312 read with section 511 of the Indian 
Penal Code for attempt to commit miscarriage. The reason given 
32 
33 
34 
S. 511 of the Penal Code: 
Whoever attempts to commit an offence punishable by this code with imprisonment for life or 
imprisonment, or to cause such an offence to be committed, and in such attempt does any act 
towards the commission of the offence, shall, where no express provision is made by this code 
for the punishment of such attempt, be punished (imprisonment of any description provided 
for the offence, for a term which may extend to one-half of the imprisonment for life or, as the 
case may be, one-half of the longest term of imprisonment provided for that offence) or with 
such fine as is provided for the offence, or with both. 
(1955)39Cr. App. 189 
R. V. Goodal\, 2 Cox CCA\ 
(1873) 19S.W.R. (Cr. Rul)32(l) 
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was that section 312 only contemplates expulsion of the child from 
the mother's womb before the period of gestation is completed. 
In Munah Binti Ali V. Public Prosecutor^^ (a case from 
Malaysia) the accused, who tried to procure an illegal abortion, by 
inserting an instrument into a woman's vagina with the view 
thereby of causing a miscarriage was held guilty of an attempt to 
cause abortion by the lower court under section 312 read with 
section 511 of the Malaysian Penal Code and sentenced to three 
month's imprisonment though the woman unknown to the parties 
was not pregnant. 
Dismissing the appeal against the conviction, the High Court 
of the Federation of Malaya by a majority of two to one held that 
in a charge of attempting to cause a woman to have a miscarriage, 
it is not necessary for the court to be satisfied that the woman is 
'with child' before that court proceeded to convict. 
b. Abortion on therapeutic grounds 
S- 312 of the Indian Penal as stated earlier, permits 
termination of pregnancy on therapeutic (medical) grounds [...if 
such miscarriage be not caused in good faith for the purpose of 
saving the life of the woman...] in order to protect the life of the 
mother. The unborn child in the womb must not be destroyed 
unless the destruction of the child is for the purpose of preserving 
(1958) 24 MLJ 159 (C.A. Malaysia). Penal Code of India Pakistan, Bangladesh Malaysia and 
Singapore in S-511 provide punishment for attempting to commit offences punishable with 
imprisonment for life or other imprisonment quoted in supra note, 19. 
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the yet more precious life of the mother. The provision by 
implication recognizes that the foetus has a right to life. 
To claim exemption from criminal liability on therapeutic 
grounds, the threat of life, however, need not be imminent or 
certain. If the act is done in good faith^^ the person is entitled to 
protection of law. But good faith is deceptive and ambiguous 
enough to protect most therapeutic abortions so long as they are 
conducted ostensibly to protect the mother's life. In fact, what 
constitutes good faith is not a question of law but of fact, to be 
decided in each and every case according to its facts and 
circumstances. 
In an English case, a girl hardly 15 years old had become 
pregnant as a result of a rape having been committed on her. She 
was operated upon to cause abortion openly by a surgeon of the 
highest repute without fee in a London hospital. The surgeon was 
tried for having unlawfully procured the abortion of the girl. In 
the charge the jury were directed that the prosecution had to 
establish beyond reasonable doubt that the operation was not 
performed in good faith with the object of preserving the life of 
the girl. It was held that the surgeon was not guilty of the offence 
charged and that the surgeon was not required to wait until the 
patient was in peril of immediate death, if, on reasonable grounds, 
he was of the opinion that the probable consequence of the 
^^  S. 52, of Penal Code says - nothing is said to be or believed in "good faith" which is done or 
believed without the due care and attention; see, Royal College of Nursing V Department of 
health and social security[]9S\] 1 All. E.R. 545(H.L.) 
" Rex V. j5oMr«e (1938) 3 All E.R. 615-21 quoted in SH. H. S. Gour. The Indian Penal Code 
voll III (10* ed) 2808, (1982-83) 
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continuance of pregnancy was to make the patient a physical and 
mental wreck. 
Causing miscarriage is a non-cognizable offence but warrant 
should ordinarily issue in the first instance. The points requiring 
proof are:^« 
i) that the woman was with child 
ii) that the accused did some act to cause her to miscarry 
iii) that he did so voluntarily 
iv) that the act caused her to miscarry 
v) that he did not cause the miscarriage in good faith in 
order to save the mother's life. 
To which may be added the following aggravating 
circumstances: 
vi) that the woman was then quick with child. 
In cases, when the termination of pregnancy is caused 
without the consent of the woman, punishment may extend to 
imprisonment for life or imprisonment of either description for a 
term, which may extend to ten years and fine. 
According to section 314'*° of the Indian Penal Code, if the 
death of the woman is caused by an act done with intent to cause 
38 
39 
40 
Gour, Sh. H. S. op. cit p. 2809 
Section 313 Indian Penal Code 1860 
Death caused by act done with intent to cause miscarriage-whoeyer with intent to cause 
miscarriage of a woman with child, does any act which causes the death of such woman, shall 
be punished with imprisonment of either description for a term which may extend to ten years 
and shall also be liable to fine. 
If act done without woman's consent -and if the act is done without the consent of the woman, 
shall be punished either with imprisonment for life or with the imprisonment above 
mentioned,. 
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miscarriage with her consent punishment may extend to ten years 
of imprisonment and fine, and if it is done without her consent, 
imprisonment for life and ten years and fine. 
In this section the offence consists in doing an act with 
intent to cause miscarriage. That act may be done by either 
administering some abortive, or performing an abortion. In either 
case he is equally responsible if the woman dies in consequence of 
his act. The intention to cause miscarriage would have to be 
gathered from the surrounding circumstances, such as undue 
intimacy with the deceased, the procuring of abortive, consulting 
persons on the subjects and the like. The fact that the woman was 
not pregnant is, of course, immaterial, for it is not a mistake of 
fact which justifies his killing her. 
However, the only mitigating circumstance recognized in the 
section is consent of the woman; such consent may be express or 
implied. If an abortive is given to her and she knowingly takes it, 
it shall be presumed that she has given her consent to that act. 
Further, if an act done with intent to prevent a child from 
being born alive or to cause it to die after birth is punishable upto 
ten years of imprisonment or fine or both. The section is aimed at 
foeticide while in the womb, after the foetus develops sufficiently 
to assume the human form which it does in normal cases in the 
sixth months, for which the accused is held more responsible 
Explanation- It is not essential to this offence tinat the offender should know that the act is 
likely to cause death. 
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owing to the more advance stage of foetal l i fe/ ' The intention of 
the offender is to cause abortion failing which, to prevent the birth 
of a living child or to ensure its death after the birth. 
Under section 316 of the Indian Penal Code'* ,^ the offender 
need not necessarily cause abortion or intend to kill the inner life. 
But, if he does an act likely to cause its death though neither 
intended nor desired, he would be guilty of this offence. Such 
would be the case where a blow struck to a pregnant woman 
destroys the child, or cause premature labour ending in its 
destruction. This offence can only be committed after the woman 
became 'quick' with child, and before the birth.'*^ Thus under this 
section, causing of death of a quick unborn child [advanced stage 
of pregnancy] by an act amounting to culpable homicide is 
punishable upto ten years of imprisonment and fine. 
c. Inadequacy of Law to protect Illegal Abortions 
The provisions of law relating to abortion in the Indian 
Penal Code were modeled after the British law on the subject. In 
the United Kingdom, abortion was made crime under section 58 
42 
Section 315 IPC, Act done with intent to prevent child being born alive or cause it to die after 
birth:- whoever before the birth of any child does any act with the intention of thereby 
preventing that child from being born alive or causing it to die after its birth, and does by 
such act prevent that child from being born alive or causes it to die after its birth, shall, if such 
act is not caused in good faith for the purpose of saving the life 
Causing death of quick unborn child by act amounting to culpable homicide- Whoever does 
any act under such circumstances that if he thereby caused death he would by guilty of 
culpable homicide, and does by such act cause the death of a quick unborn child, shall be 
punished with imprisonment of either description for a term which may extend to ten years, 
and shall also be liable to fine. 
Sir H. S. Gour, Supra note 19 p-2818 
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and 59 of the offences Against the Person Act, 1861,''^ which 
provided that the mother and the abortionist were both subject to 
punishment in all cases except where the life of the mother was in 
danger. 
A careful perusal of the provisions contained in Section 312 
to 316 of Indian Penal Code would reveal that the law of abortion 
in India till the enactment of Medical Termination of Pregnancy 
Act, 1971, was very strict/^ There are a large number of cases of 
illegal abortions and they occur in both rural and urban areas. It 
was estimated that before the enactment of MTP Act, as many as 
four to five million induced abortions were carried out in India 
every year, of which more than three million were illegal'** and 
approximately one-seventh of women who became pregnant were 
resorting to back street abortions at the hand of inexperienced and 
unqualified persons, such as quacks and paramedical personnel, 
like nurses, midwives, etc., in strict secrecy to avoid the horror of 
law, through variety of crude and unhygienic methods for paltry 
sums of money ranging from Rs. 50 to Rs 300, with all the risk of 
morbidity and mortality.'*^ While society as a whole has recognized 
certain ethical and religious attitudes, many individual women 
have risked their lives to terminate their pregnancies which were 
unwanted by resorting to illegal abortions. 
44 
45 
See, SS 58 and 59, Offences Against the Person Act, 1861, 24 & 25 Vict., C. 100 
See Medical Termination of Pregnancy Act, 1971, S-3 for grounds of termination of 
pregnancy 
Singh, S.G. "Law and Population", The Indian Journal of Population Studies, Vol. 11, 35 
(1979) 
Bose, Asit K. Abortion in India: A Legal Study JILL Vol. 16: 4. p.539 (1974) 
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It is an incontrovertible fact that large numbers of mothers 
are prepared to risk even their lives in an illegal abortion rather 
than carry that particular child till birth. Furthermore, most of 
these mothers are married women, and under no particular 
necessity to conceal their pregnancy. At times greedy doctors 
would exploit helpless victims by extorting the huge sum of money 
for terminating a pregnancy. The rigidity of legal provisions in 
seeking public men, doctors, social workers and social scientists 
who advocated reform now and then, the changed attitude towards 
a liberalized law of abortion really came about only when the idea 
was mooted by the Central Planning Board of the Government of 
India, in 1964. The Central Family Planning Board at their 
sixteenth meeting held on 25"^ August 1964, expressed anxiety on 
the reported increase in the number of induced abortions under 
unsanitary conditions affecting the health and life of the mother. 
The Board considered that the question of abortion is indeed 
complex which should be considered by a committee and 
recommended that a committee be formed to examine this 
question. 
In pursuance of the recommendation of the Central Family 
Planning Board, Ministry of Health constituted a committee to 
study the question of legalization of abortion in the country on 
29"' September 1964. The terms of reference of the committee 
were to examine the question of legalization of abortion in all its 
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aspects, medical, social, legal and moral and to make 
recommendations. 
The concern/apathy on the part of the Government and social 
reformers was perhaps because of the fear of opposition by 
fundamentalists, fanatics, anti-abortionist groups and conservative 
religious leaders against any move for liberalization in laws of 
abortion under any circumstances. There was an unprecedented 
uneasiness in the Ministry of Health and Family Welfare over the 
large number of abortions taking place in the country."** The Crux 
of the problem seems to be that with the stringent law on 
abortions, the rate of maternal mortality resulting from illegal 
abortions has been considerable as abortions are being performed 
mostly by unqualified people under unhygienic conditions. The 
Government of India was also much concerned about the 
unprecedented rise in population. India's population on 1 '^ March 
2001, stood at 1027 million^^ (531.3 million males and 495.7 
million females) which has further gone upward. 
Thus as widely believed and expected, India became the only 
second country in the world after China (1277.6 million, 01-02-
2000), to officially cross the one billion mark. USA being the 
third most populous country of the world with 281.4 million 
people as on April 2000. It is certainly most unlikely that in the 
Gandhian Institute of Rural Health and Planning in the State of Tamil Nadu estimated that out 
of every 100 conceptions, 25 were abortions, 15 induced and 10 spontaneous 
Census of India 2001, Paper 1 of 2001, Registrar General and Census Commissioner, G.0.1. 
p-23-30. 
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history of mankind any country other than India and China would 
be shaping the lives and future of over a billion people.^° 
The estimated global population in 2000 was 6055 million. 
The population of ten most populous countries of the world is 
given in table 1. Their relative share in the global population is 
shown in Figure 1. 
Table 1 
Population of selected countries 
SI. 
No. 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
Country 
China 
India 
U.S.A. 
Indonesia 
Brazil 
Pakistan 
Russian Fed. 
Bangladesh 
Japan 
Nigeria 
Reference date 
01.02.2000 
01.03.2001 
April, 2000 
01.07.2000 
01.07.2000 
01.07.2000 
01.07.2000 
01.07.2000 
01.10.2000 
01.02.2000 
Population (in 
million) 
1,277.6 
1,027.0 
281.4 
212.1 
170.1 
156.5 
146.9 
129.2 
126.9 
111.5 
* Source: 1. Population figure for India is as per Census 2001 (Provisional) 
2. Population figure for U.S.A. and Japan are as per 
Census 2000 
3. Other figures are based on world population prospects, 
1998 Revision (Vol. II) United Nations. 
Ibid 
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India accounts for a meager 2.4 per-cent of the world surface 
area of 135.79 million sq. km. Yet, it supports and sustains a 
whopping 16.7 per cent of the world population. The rapid growth 
of population remains one of the important problems of Indian 
society inspite of the efforts made by the government to control it 
through various family planning programmes. The population has 
continued to grow at the rate of 2.5 per cent per annum. Legalizing 
the abortion seemed to many to be another plan for restricting the 
growth of population.^' 
Unsafe abortions are one of the major causes of maternal 
mortality. According to the SRS [RGI, 1998], 8.9 per cent of the 
maternal deaths are due to unsafe abortion. Medical Termination 
of Pregnancy Act, 1971 was enacted with the objective to reduce 
maternal morbidity and mortality due to unsafe abortion. 
D. Steps to Liberalize Law of Abortion 
Induced abortion as a means of terminating unwanted 
pregnancies seems to have existed ever since ancient times. But 
illegal abortion is probably the least explored area within the 
scope of public health. The problem of induced abortions has 
assumed global importance only in the middle of the 20"^ century. 
One of the most crucial problems India is facing today is the 
explosion of population which has been growing at an alarming 
rate. It is increasing at about 20 percent every decade which is 
India 2004, Publication Division: Ministry of Information and Broadcasting. Government of 
India, pp 6-7 (2005) 
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about 18 million per year. Such a rapid increase in population 
has very serious repercussions on socio-economic development. 
Visualizing the gravity and magnitude of the enormous increase in 
population and its adverse effects on the one hand and hardships 
caused to women as a result of the harsh law of miscarriage on the 
other, the Government of India, in pursuance of the 
recommendation of Central Family Planning Board, in 1964 
constituted a committee to study the question of liberalization of 
the law of miscarriage [abortion] contained in Section 312 of the 
Indian Penal Code, which makes induced abortions illegal except 
to save the life of the woman. 
Thus the process of liberalizing the stringent abortion law 
began in 1964. The Central Family Planning Board of the 
Government of India, a policy making body, met on 25"^ August 
1964, expressed anxiety on the reported increase in the number of 
induced abortions under insanitary conditions affecting the health 
and life of the women. The Board considered that the question of 
abortion is indeed complex which should be considered by a 
committee and recommended the appointment of a committee to 
examine the subject of abortion in all its aspects-legal-medical, 
moral and social and to make suitable recommendations to alter 
the existing law on the subject. Accordingly, the Ministry of 
Health and Family Planning of the Government of India appointed 
an eleven member committee on 29'*^  September 1964, under the 
" Id. p-370 
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Chairmanship of Mr. Shantilal H. Shah to study the question of 
legalization of abortion. The committee to study the question of 
legalization of abortion [popularly referred to as the Shantilal 
Shah Committee], carried out a few studies regarding trends in 
abortion in different countries of the world, the proportion of 
abortion to live births, morbidity and mortality rates for legal and 
illegal abortions, the prevalence of abortions among the married 
and unmarried, the frequency with which the women in different 
countries resort to induced abortions, motivation for undergoing 
abortions etc. In addition some data on the incidence of induced 
abortion and its cost were collected." In order to illicit the various 
data from concerned persons, a questionnaire on the subject was 
sent to persons in the various Ministries of the Government of 
India, the State Governments, the members of Planning 
Commission, Members of Parliament and State Legislative 
Assemblies. The members of the Central and State (Government) 
Family Planning Board and many legal, medical, political, social 
and religious organizations were also invited to respond.^'* 
The Minister by his own admission downplayed the 
demographic factor. Instead he sought the support for firstly, on 
grounds of the physical and mental health of the women and their 
freedom, secondly, on grounds of the possible physical deformity 
or mental retardation of the unborn child or even the possibility of 
See, the Shantilal Shah Committee Report, Ministry of Health & Family Planning. G.O.I, p-8 
Chattopadhyay, Savithri, Medical Termination of Pregnancy Act, 1971: "A Study of 
Legislative Process" JIL! Vol. 16:4(1974) p. 549 
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its being unwanted and therefore, unloved and lastly from the 
point of view of socio-economic and demographic picture.^^ 
The committee observed: 
"Whatever may be moral and ethical feeling that are 
proposed by the society as a whole on the question of 
induced abortion, it is an incontrovertible fact that a 
number of mothers are prepared to risk their lives by 
undergoing an illegal abortion rather than carrying that 
particular child till birth." 
Here again, it is noteworthy to mention an observation made 
by Dr. Seling Neubardt, an American Obstetrician: 
"I believe that the basic obligation we have to a new 
human being is that he is wanted. We will never all be 
created equal, but we will be able to come closest to that 
ideal when we are all born wanted. It is therefore logical 
that I accepts abortion. The only ethical and moral 
position, I can take is to allow any woman who does not 
want to be pregnant to be aborted... with dignity, by the 
physician of her choice and at a price compatible with 
other medical service."^^ 
Thus the law relating to abortion, which was very harsh and 
stringent till the enactment of MTP, Act in 1971, was advocated 
by the proponents of the family planning and population control 
favouring liberalization with a view to lowering the birth rate, the 
Ibid 
*^ Gupta, Suprio Das : "The Right to Abortion" in the Lawyer's February (1994) at p-16 
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medical profession was concerned about the adverse effects that 
the abortion conducted under unhygienic condition by non 
qualified, untrained and ill equipped providers, could harm the 
health of the women. 
In view of the above-discussed issues, the Shantilal Shah 
Committee, submitted a comprehensive report suggesting various 
situations justifying termination of pregnancy. It recommended 
that the abortion should be allowed not only to save the life of the 
pregnant woman, but also to avoid grave injury to her physical or 
mental health arising due to pregnancy caused by rape, incestuous 
intercourse, and adultery etc. 
As a result of joint consultation between the Ministry of 
Health and Family Planning and after making a careful study of 
the pros and cons of the entire issue and taking a pragmatic view 
of socio-economic and legal problems involved in cases of 
unwanted pregnancies, the committee recommended to 
Government of India for the amendment in the out dated and out 
lived law of miscarriage contained in Section 312 of Indian Penal 
Code. The Draft Bill entitled the Medical Termination of 
Pregnancy Bill 1969 was finalized. It was introduced by S. 
Chandrasekhar, then Minister of Health and Family Planning in the 
Rajya Sabha on I?"' November 1969. The split in the Congress 
Party in 1969 led to a quick fall in the strength of the ruling 
Congress Party in the Lok Sabha and speculations about the 
dissolution of the Lok Sabha itself. Perhaps it was the political 
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uncertainty in the Lok Sabha, which led to the government 
deciding not to introduce the Bill there." 
E. Medical Termination of Pregnancy Act, 1971 
The Government of India after a careful consideration of the 
recommendations of the Shah Committee brought forth in 1970 a 
comprehensive Bill in Parliament setting forth various situations 
under which pregnancy could be lawfully terminated. The Bill 
designated as the Medical Termination of Pregnancy Bill 1970 was 
introduced in Lok Sabha by the then Deputy Minister of Health, D. 
P. Chattopadhyaya on August 2, 1971. The Bill was passed by the 
Lok Sabha was reintroduced in the Rajya Sabha by D. P. 
Chattopadhyaya. It was eventually passed by both the Houses of 
Parliament, i.e. Lower House and Upper House in August 1971 as 
the Medical Termination of Pregnancy Act 1971 (MTPA). The Act 
received the assent of the President of India on August 8, 1971 and 
came into force on 1 April 1972 after the Government framed rules 
for its implementation as required under Section 7 of the Act. 
The majority of various groups connected in one way or 
other with the government policy on abortion, were of the opinion 
that the government took this extreme step because other methods 
of birth control were not proving effective. The Bill is viewed as 
an attempt to supplement the existing programme of family 
planning with its main aim being to encourage restriction of 
Supra note 54 p-550 
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further population growth. This view which is strongly held by 
various sections of society, is important in light of the fact that 
both S. Chandrasekhar and D.P. Chattopadhyaya, who introduced 
the Bill in 1969 and 1971 respectively, persistently denied that it 
was to be a measure to control the population. Instead they 
described it as a means for emancipating Indian women. Their 
caution is, of course, understandable if one looks at the attitudes 
towards the Bill expressed by various groups within the society. 
Of the eleven groups whose views were elicited, only four gave 
their complete support to the Act: the Congress Party, which 
sponsored the Bill; the Communist Party of India, which had 
adopted a policy of endorsing the views of the Congress on most 
matters; Government officials, who serve the Congress 
government and the All India Women's Conference, which is a 
pro-establishment and pro-Congress Organisation of women whose 
members mostly belong to the bourgeoisie.^* 
Though the idea of liberalizing the law of abortion came 
from family planners as a measure to check unprecedented rise in 
population, the government, while introducing the Bill in 
Parliament, cautiously denied its having any connection with the 
family planning programme so as to avoid the risk of its 
opposition from the fundamentalists and religious fanatics, mullas 
and pandits. As per official statements the MTPA had been with 
the following three objectives.^^ 
Chattopadhyay, Savithri Supra note 54 p-551 
Gaur, K.. D. Supra note 22 p-300 
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i) health measures, when there is danger to the life or risk 
to physical or mental health of the women; or 
ii) humanitarian grounds, such as when pregnancy is caused 
as a result of a sex crime or intercourse with a lunatic 
woman, etc.; or 
iii) eugenic grounds, when there is a substantial risk that the 
child, if born, would suffer from deformities and disease 
The MTPA is a small Act consisting of eight sections. Its 
object is besides elimination of the high incidence of illegal 
abortions, perhaps to confer on the women the right of privacy, 
which includes the right to, 
i) Space and limit pregnancies (i.e., whether or not to bear 
children); and 
ii) Decide about her own body.*' 
Another important feature of the Act is to encourage a 
reduction in the rate of population growth by permitting 
termination of an unwanted pregnancy on the ground of failure of 
a contraceptive device resulting in pregnancy of the woman 
besides many other grounds.*^ 
Thus in August 1971 Parliament passed the Medical 
Termination of Pregnancy Act (here in after referred to as the 
MTPA). It seems that MTPA was passed for the purpose of 
reducing illegal abortion slowing down the growth of population 
*° Roe V, Wade, 41 U.S.L.W. 4213 (1973); Doe v. Bolton, 41, U.S.L.W. 4233 (1973). Planned 
Parenthood V. Casey, (1992) 120 L.Ed. 2d674. 
'^ H.L V. Matheson, 450 U.S. 398 (1980) 
" Gazette of India, 17* November 1969, part II. S.2, p 880 for Statement of objects and reasons 
oftheM.T.P. Bill 1970. 
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and emancipating women was a bold step by the government. Tlie 
MTPA apart from liberalized the law of abortion, deals with the 
aspect of public health relating to physical, mental and emotional 
health of the women. According to the new law abortions are no 
longer illegal if they are performed for one of the several specified 
reasons within a limited period after conception by a specially 
designated specialist and under prescribed conditions. 
a. Grounds of Termination of Pregnancy 
The Medical Termination of Pregnancy Act, passed in 1971 
was modeled upon the British Abortion Act of 1967.^^ It permits 
the termination of pregnancies by registered medical practitioners, 
who possesses qualifications defined in Clause (h) of Section 2 of 
the Indian Medical Council Act of 1956, whose names are entered 
in the State Medical Register and who have the required 
gynaecological and obstetrics back ground.^ 
The MTPA modified the provisions of the Indian Penal Code 
relating to abortion by permitting previously illegal abortions 
under certain specified and limited conditions i.e.. Section 3 of 
MTPA, which is the operative Section has modified the strict 
provision of law of abortion as contained under section 312 of the 
Indian Penal Code by permitting termination of pregnancy in a 
number of situations. 
" Thomas, John M. "Indian Abortion Law Revision and Population Policy: An Overview" 16 
JILINo. 4(1974)p-528 
^ Section 2(d). Medical Termination of Pregnancy Act, 1971 
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In section 3(1) of MTPA, it is provided that the termination 
of a pregnancy by a registered medical practitioner^^ is no longer 
to be an offence under the Indian 
Penal Code, where there is a medical opinion: 
(i) that the continuance of pregnancy will involve a risk to 
the life of the pregnant woman or a risk of grave injury 
to her physical or mental health, or 
(ii) that there exists a substantial risk that if the child were 
born, it would suffer from such physical or mental 
abnormalities so as to be seriously handicapped; 
The Section 3 of Medical Termination of Pregnancy Act also 
provides guidance for medical practitioners in the form of two 
explanations.^^ The Indian version in the form of these two 
explanations expand upon the British law in that included the 
definition of "grave injury" to the mental health of the pregnant 
woman are those situations where pregnancy was caused by rape 
or by the failure of contraceptive device used by a married woman 
or her husband. It is almost impossible to prove that the pregnancy 
65 Section 2(d) MTPA, 1971, provides, "Registered Medical Practitioner" means a medical 
practitioner who possess any recognized medical qualification as defined in Clause (b) of 
Section 2 of the Indian Medical Council Act, 1956 (102 of 1956), whose name has been 
entered in a State Medical Register and who has such experience or Training in a 
Gynaecology and Obstetrics as may be prescribed by rules made under this Act. 
Explanation I- Where any pregnancy is alleged by the pregnant woman to have been caused 
by rape, the anguish caused by such pregnancy shall be presumed to constitute a grave injury 
to the mental health of the pregnant woman. 
Explanation 2- Where any pregnancy occurs as a result of failure of any device or method 
used by any married woman or her husband for the purpose of limiting the number of 
children, the anguish caused by such unwanted pregnancy may be presumed to constitute a 
grave injury to the mental health of the pregnant woman. 
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did not result from the failure of a contraceptive device; the law 
allows abortion virtually on demand to all married women. 
The MTPA is one of the few statutes of the world providing 
the failure of contraceptive as an additional ground for the 
termination of pregnancy and it has been reported to be the most 
common reasons given for termination of pregnancy. Unlike the 
first Explanation of Section 3 MTPA, the expression "shall 
presume" has not been used in Explanation 2. Here the expression 
"may presume" has been used. According to this, the medical 
practitioner is not bound to act on the allegation of the pregnant 
woman, and is entitled, under the law, to call for the evidence to 
substantiate that the pregnancy was caused by the failure of 
contraceptive device, or the method used either by the pregnant 
woman or her husband for the purpose of family planning. This 
Explanation specially assists the married couples who have taken 
recourse to various family planning methods for the purpose of 
limiting the number of their children. 
There is no doubt that MTPA has been passed to emancipate 
women by giving them a choice about having a child^^and is 
intended to end the illegal and unsafe abortions that are affecting 
the health and life of a large number of married and unmarried 
women. At the same time family limitation through abortion is a 
concept that is neither officially propounded nor accepted under 
the liberalized abortion law. However, in practice, it has remained 
Thomas, John M. Supra note 63 p.513 
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more of a family planning measure than a law merely to safeguard 
the health of the women and children. One finds an express though 
unemphasized intention of the MTPA to promote the policy of 
Planned Parenthood by making abortions available if contraceptive 
fails.^^ Therefore, keeping in view, Explanation 2 in subsection (2) 
of Section 3 of MTPA, it is a measure for limiting the family size. 
The MTPA also provides in Section 3(3) that in determining 
whether there is the relevant risk of injury to health, account may 
be taken of the woman's actual or reasonably foreceable 
environment. Wide discretion is thus given to the attending 
physicians. 
An important feature of the Act is that it does not permit 
termination of pregnancy after twenty weeks. One provision of the 
Act which is the pertinent clause on the subject states:^^ 
[A] Pregnancy may be terminated by a registered medical 
practitioner: 
(a) where the length of pregnancy does not exceed twelve 
weeks, if such medical practitioner is, or 
(b) where the length of pregnancy exceeds twelve weeks 
but does not exceed twenty weeks, if not less than two 
registered medical practitioners are of opinion, formed 
in good faith that-
Pande, D.C. Some Inhibiting factors in the Implementation of Medical Termination of 
Pregnancy Act, 1971. A study of Acceptability, 16JILI, No. 4, 673(1974) 
Sub section (2) of Section 3 of MTP Act, 1971 
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(i) the continuance of the pregnancy would involve a risk 
to the life of the pregnant woman or of grave injury to 
her physical or mental health or, 
(ii) there is substantial risk that if the child were born, it 
would suffer from such physical or mental 
abnormalities as to be seriously handicapped. 
No pregnancy can be terminated without the consent of the 
woman and in the case of a woman who has not attained the age of 
eighteen, or if she is a lunatic, without the consent in writing of 
her guardian.^° 
The MTPA, however, is not so generous about the physical 
conditions under which an abortion may take place. Section 4^' of 
the Act stipulates that the termination of pregnancy must take 
place according to provisions of the Act and, that the operation 
must be performed in a hospital established or maintained by the 
government or in a place approved for the purpose by the 
government. 
However, exceptions are made for emergencies. Section 5(1) 
of MTPA, states that a single registered medical practitioner may 
terminate a pregnancy if it is immediately necessary in order to 
save the life of the pregnant woman and in such a case the 
Section 3(4) MTP Act, 1971 "(a) No pregnancy of a woman, who has not attained the age of 
eighteen years, or, who, having attained the age of eighteen years, is a lunatic, shall be 
terminated except with the consent in writing of her guardian. 
(b) Save as otherwise provided in clause (a), no pregnancy shall be terminated except with the 
consent of the pregnant woman. 
Place where pregnancy may be terminated- No termination of pregnancy shall be made in 
accordance with this Act at any place other than- (a) a hospital established or maintained by 
the Government, or (b) a place for the time being approved for the purpose of this Act by 
Government 
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requirements relating to the length of the pregnancy, the need for 
two medical practitioner's opinions and restrictions (Section 4 
MTPA, relating to place of termination of pregnancy) as to place 
of operation do not apply.^^ 
Somewhat surprisingly, however, one aspect of this 
emergency provision tends to restrict rather than liberalize the old 
law. Section 312 of the Indian Penal Code permitted termination 
of pregnancies by any one with the object of saving the life of the 
pregnant woman,'^ but section 5(2) of the MTPA provides that 
only a registered medical practitioner can terminate pregnancies in 
such cases. It is true that such a medical practitioner need not be a 
person trained in gynaecology and obstetrics. Nevertheless, the 
effect is to make illegal any emergency abortion by the pregnant 
woman herself or any other layman.''' 
Section 8 of the Act^ ^ gives legal protection to the doctors 
for any damage 
Caused or likely to be caused by anything done or intended to be 
done in good faith for the purpose of termination of pregnancy. In 
other words, a doctor is exempted from liability for causing 
miscarriage if it is proved that he acted in good faith to procure 
the termination of pregnancy.^^ 
72 
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Medical Termination of Pregnancy Act, 1971, Section 5(1) 
Section 312 Indian Penal Code, supra note 17 
Medical Termination of Pregnancy Act, 1971, Section 5(2) 
Protection of action taken in good faith- No suit or other legal proceedings shall lie against 
any registered medical practitioner for any damage caused or likely to be caused by any thing 
which is in good faith done or intended to be done under this Act. 
Rex V Bourne, [1938] 3 All E.R. p-615 
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However, if the medical practitioner found to be negligent he 
will be held guilty of criminal negligence. 
b. The MTPA and its implementation 
Though Section 3 of MTPA as explained earlier, has 
legalized termination of an unwanted pregnancy in a number of 
situations, there are many difficulties in the successful 
implementation of the provisions of the Act on various counts. In 
a way the MTPA has made the law more strict by stipulating that 
no termination of pregnancy shall be made at any place other than 
(a) a hospital established or maintained by government, or (b) a 
place for the time being approved for the purpose of the MTPA by 
the government. 
The MTPA read with the Indian Penal Code still makes 
several categories of abortions, offences under the Penal Code 
which are as follows: 
(1) Abortion conducted by persons other than registered 
medical practitioner as defined in Section 2(d) of the 
MTPA or in places other than those prescribed for the 
purpose under the MTPA are illegal. A woman causing 
herself to miscarry is within the criminal prohibition 
unless she is herself a registered medical practitioner 
of the above description. Unless abortion services 
including trained personnel, anesthesia and blood 
transfusion facilities are made available even in the 
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primary health centers and the infrastructure of basic 
health services are built up, the MTPA is not going to 
have any decisive impact on maternal health, illegal 
77 
abortions or population control. 
(2) Another group of abortions, which are still punishable 
offences under the Indian Penal Code, are those that 
are performed when pregnancy has already run for 
more than 20 weeks. The only exception in this regard 
is those cases where the life of the mother is in danger. 
(3) Any other abortion is a criminal offence if it does not 
fit within the parameters laid down by Section 3(2) of 
the MTPA, that is 
(a) to save the life or to avoid serious injury to the 
physical or mental health of the pregnant woman. 
(b) To avoid danger of serious abnormalities in case 
the child was born. 
While the above circumstances may appear to be questions 
of fact to be determined in each case by the physician according to 
his medical knowledge, other provisions seem to require the 
doctors to take non-medical factors into consideration in making 
those determinations. In cases of error in judgment, the doctor is 
only protected if he formed the opinion in good faith. This is said 
to be unfair in actual practice to the doctor as well as to the 
Madhava Menon, N. R. Population policy, Law Enforcement and Liberalization of Abortion: 
A Socio-Legal Enquiry Into the Implementation of The Abortion Law in India. 16 JILI, No. 4 
(1974) p. 640 
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prosecution (society). Several doctors have expressed concern at 
leaving such grave responsibility placed on them when they are 
neither equipped to make vital decisions involving serious legal 
implications nor have the necessary know how.''^ 
According to the Explanation clause 1 to sub-section (2) to 
Section 3 to the MTP Act,^^ abortion is not permitted if the 
pregnancy is caused as a result of an illegal sexual connection 
other than rape. Hence termination of a pregnancy in such a case 
would be criminal and punishable under Section 312 of Indian 
Penal Code. 
Section 375 of the Indian Penal Code enumerates six 
circumstances under which sexual intercourse by a man with a 
woman would amount to rape. The essentials of the offence consist 
in having sexual intercourse with a woman: 
(i) against her will; 
(ii) without her consent; or 
(iii) with her consent, when the consent was obtained by 
putting her or any person in whom she is interested 
into fear of death or physical hurt; or 
(iv) with her consent, when the man knows that he is not 
her husband, and that her consent is given because she 
believes that he is another man to whom she is believes 
herself to be lawfully married, i.e., when consent was 
78 Ibid 
Medical Termination of Pregnancy Act, 1971, Section 3 (2), Explanation 1, supra note 66. 
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procured under a mistaken fact that the man was her 
husband; or 
(v) with her consent, when, by reason of unsoundness of 
mind or intoxication etc, she is unable to understand 
the nature and consequences of that to which the 
consent was given; or 
(vi) with or without consent when she is under sixteen 
years of age and is incapable of giving consent in law. 
According to the principle of criminal jurisprudence, a man 
is presumed to be innocent, until his guilt is established in a court 
of law beyond reasonable doubt.^° Hence the question arises, as to 
whether the woman subjected to rape should postpone the 
termination of her pregnancy till the charge of rape is established 
in a court of law and the accused is found guilty, or get the 
pregnancy terminated during the pendency of trial? In the latter 
case, if the man is charged of rape is acquitted of the offence; the 
woman would be liable to punishment under Section 312, IPC for 
causing illegal abortion.^' Because the woman themselves come to 
know of pregnancy much later and by that time any evidence 
possible on the question of rape would have vanished.^^ And if the 
former course is adopted, no abortion could be possible, because a 
case would take a minimum of three to four year, in general, 
before it is finally disposed of by a court of law. 
*° Indian Evidence Act, 1872, Section 105 
'^ In such a situation the doctor procuring the abortion would also be guilty of causing 
miscarriage under S-312 IPC 
'^  Madhava Menon, N. R. Supra note, 77. 
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Accordingly Sections 376B^^ 376 C^ '* and 376 D*^  of IPC 
(added vide Criminal Law (Amendment) Act 43 of 1983) comprise 
a group of Sections that create a new category of sexual offences 
which do not amount to rape, because the consent of the victim is 
given in such cases under compelling circumstances. In fact, these 
offences are committed by those persons who happen to occupy a 
supervisory position and powers in the institution under their 
control and they take undue advantage of their authority and 
position and obtain consent of the woman by inducing or seducing 
her for sexual intercourse. For instance, if a senior officer has 
sexual intercourse with his junior taking advantage of his 
authority, the case will fall under Section 376-B of IPC. Likewise, 
if a sexual intercourse is committed by a superintendent of a jail, 
or remand home on a lady inmate or by a management staff of a 
hospital on a woman in the hospital staff. Sections 376-C and 
Section 376-D are attracted.^^ 
Thus if a pregnancy is caused as a result of sexual 
intercourse falling under Section 376-B, 376 C and 376-D of 
Indian Penal Code, it will not amount to have been caused by rape 
and that would entitle the woman to get the pregnancy terminated 
under Section 3 of MTP Act, 1971. Since consent of the woman 
for intercourse is implicit in the act. 
'^  Section 376 B, IPC provides punishment for inter course by a public servant with a woman in 
his custody 
*•* Section 376 C, IPC deals with intercourse by the superintendent of a jail and remand home, 
etc., with any female inmate of such institutions 
*' Section 376 D, IPC makes intercourse by any member of the management staff of a hospital 
with a woman in that hospital punishable 
** Gaur, K. D. A Text-book on the Indian Penal Code (1992) pp- 539-41. 
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Similarly, Section 376-A IPC fails to take note of special 
situation where the husband and wife are living separately under a 
decree of judicial separation by mutual consent. In such a case 
marriage subsists in law, and if the husband has sexual intercourse 
with his wife without her consent, the wife can not go for 
termination of pregnancy, should she become pregnant because 
sexual intercourse under such circumstances would not be rape 
within the meaning of Section 375 of Indian Penal Code to justify 
termination of pregnancy under Section 3(2) of MTPA. 
To remove such a difficulty an explanation clause may be 
added^^ to Section 3 of MTPA which would entitle a woman to get 
her pregnancy terminated in the circumstances falling under 
Section 376-A, 376-B, 376-C and 376-D of Indian Penal Code. 
Another important point with respect to interpretation of 
MTPA arises as to whether termination of pregnancy is 
permissible only in those cases of rape that are reported to the 
police, or in all cases, whether reported or not? In India because 
of the conservative and traditional social set up more than 90 
percent of pregnancy cases occurring as a result of rape go 
unreported to the police because of fear of social-stigma. 
In the first above-mentioned situation, it would be 
practically impossible to take advantage of the Act and get 
pregnancy terminated. Since rarely a case of rape is reported to the 
Where any pregnancy is alleged by the pregnant woman to have been caused by sexual 
intercourse not amounting to rape but as a result of sexual intercourse falling under Section 
376-A, 376-B, 376-C and 376-D Indian Penal Code, the anguish caused by such pregnancy 
shall be presumed to constitute grave injury to the mental health of the pregnant woman. 
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police. In the second situation, the provisions are liberally 
interpreted any woman can get her pregnancy terminated merely 
on making the statement to the doctor that it was caused as a result 
of rape. This would leave the matter entirely within the discretion 
of the woman to the above noted situations. 
Likewise Sections 493 and 496 of Indian Penal Code where 
woman consents to a sexual intercourse under an impression that-
(i) She is lawfully married to the man, though the man 
having sexual intercourse with the woman in question, by 
means of deceit, causes the woman to believe that she is 
lawfully married to him, under the belief of being that 
man's wife, she submits herself for cohabitation or sexual 
intercourse and the man cohabits with her, 
(ii) She is lawfully married, because she happens to go 
through a marriage ceremony but the man knows that even 
though they have gone through a marriage ceremony but 
still not lawfully married, consequent upon a belief of 
being a lawfully married wife she consents for sexual 
intercourse and the man cohabits with her. 
Thus if a pregnancy is caused as a result of intercourse 
falling under Sections 493 and 496 of the Indian Penal Code will 
not amount to have been caused by the offence of rap and that 
would not entitle the woman to get the pregnancy terminated under 
Section 3 of MTPA because the woman has consented for the act 
of sexual intercourse. 
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Sections 494 and 495^^ of Indian Penal Code comprise yet 
another group of sections that create a new category of sexual 
offence, which do not amount to the offence of rape. 
In the offence of bigamy, the accused a married person, 
happens to contract another marriage. However, the wife from the 
first marriage being alive and the previous valid marriage was 
subsisting. 
on 
Another important offence is adultery , where the accused 
have sexual intercourse knowingly that the woman is the wife of 
another person, though with her consent but without the consent or 
connivance of her husband, such sexual intercourse do not amount 
to the offence of rape. 
Thus if the pregnancy is caused due to the sexual intercourse 
falling under Sections 494, 495 and 497 of Indian Penal Code, 
since in such sexual intercourse, the woman have consented, 
consequently the same can not be said to have been caused due to 
the offence of rape. Therefore, the pregnant woman will not be 
entitled to get her pregnancy terminated under Section 3 of MTPA. 
Accordingly, to meet out such a circumstance an explanation 
clause^*^ (as explanation IV) may be added in Section 3 of the 
90 
Indian Penal Code Sections 494 and 495 
Indian Penal Code, Section 497 prescribes punishment of adultery which may extend to 
imprisonment of either description for a term of five years, or with fine or with both. In such a 
case the wife shall not be punishable as an abettor. 
Where any pregnancy is alleged by the pregnant woman to have been caused by deceiving her 
into believing that she is legally married to the man concerned and makes her to live as wife 
and husband is either by adultery or by bigamy, the anguish caused by such pregnancy shall 
be presumed to constitute a grave injury to the mental health of the pregnant woman 
152 
Legal Issues and Legislation in India 
Medical Termination of Pregnancy Act, legalizing abortions 
caused as a result of sexual intercourse other than rape. 
The Government of India, by a notification, on 10 October 
1975, revised the rules relating to MTPA on the recommendation 
of the workshop held in New Delhi on the implementation of 
programme of medical termination of pregnancies at the district 
hospitals and at block levels organized by the World Health 
Organisation. 
According to the revised rules, a woman desiring to abort an 
unwanted pregnancy can walk into a hospital or recognized 
institution offering the facility and after filling in a form, get the 
pregnancy terminated even without her husband's consent. The 
hospital has to give to the woman a registration number and keep 
the form in an envelop marked 'Secret' and the doctor who 
performs the operation is under no obligation to consult or notify 
her husband and shall be bound by the duty of confidentiality to 
his patient and need not inform her spouse against her wishes. 
The implementation of the MTPA is dependent upon the 
ability and willingness of the state governments which are 
empowered to make regulations for the purpose. The 
implementation has negative and positive aspects. Positive action 
by the state government will be required to ensure availability of 
medically safe abortion services in the countryside. Only if that is 
done will the utilization of liberalized provisions become possible 
by the large body of the poor rural people. Unless the doctors in 
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every primary health center are trained in abortion practices and 
unless necessary facilities including anesthesia, blood transfusion 
and hospital beds are provided, the positive benefits of the MTPA 
will not reach to every rural people willing for a termination of 
pregnancy. The large majority of people who live in the villages 
will neither have the knowledge of the new law nor the means to 
procure abortions under it. 
The negative aspect of the implementation of the MTPA is 
also fraught with difficulties. The problems involved in detection, 
prosecution and proof of criminal abortions are, if any thing, 
worse under the liberalized conditions of the MTPA than they 
were under the old law. In the absence of complaining victim and 
in view of the lack of power on the part of police to initiate action 
on their own, there is only a remote possibility of involving the 
criminal process to put down criminal abortions. The 
confidentiality of information relating to the termination of 
pregnancy which is ensured by the rules framed by the Central 
government further complicates the task of prosecution even where 
there are public-spirited people available who desire to cooperate 
with law enforcement authorities. The greater the difficulties of 
prosecutions, the easier it is for unscrupulous men to corrupt the 
legal process and evade the law at all costs. Only if there is 
rigorous enforcement of higher professional standards by the 
Medical Council of India and by the medical associations, will it 
be possible to keep illegal abortions down at moderate levels. 
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Thus, The Indian law on abortion, the Medical Termination 
of Pregnancy Act, 1971, came into force on April 1, 1972. The 
MTPA modifies the provisions of the Indian Penal Code relating to 
abortion. 
The oft-argued following justifications in favour of 
permissive abortions are found in the Indian law. 
(i) Therapeutic: The old restrictive Indian Abortion law had 
permitted abortion to save the life of the mother. In 
addition, the reformed law, as seen above, allows abortion 
when the mother's life is not threatened, but when 
continued pregnancy will cause damage to her mental and 
physical health, 
(ii) Eugenic: The basis of eugenic abortion is that there is a 
justification for abortion when it is known before birth 
that the child will be born mentally or physically 
deformed. The unborn child should be relieved a life of 
misery, 
(iii) Pregnancy caused by rape: The problem of a pregnancy 
caused by rape may affect the mental health of the 
mother. It is assumed that the victim mother does not 
want to bear the continuing results of a crime for which 
she was not culpable, 
(iv) Social and Economic Considerations: A popular argument 
in favour of abortion is based on the absolute right of the 
women to control the use of her body. She has a right to 
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an abortion on demand to terminate any pregnancy which 
she decided she does not wants. Admittedly, the right to 
control the use of one's body is founded on ideas of 
liberty, and restrictions thereon may amount to an 
invasion of privacy. 
The economic status of the family or parent's inability to 
provide for a child is also given as a valid reason for adoption. 
Under this category falls the use of adoption as a means of 
population control. It is beneficial to society in helping to reduce 
the burdens of overpopulation. Though the Indian government's 
formal view is that liberalized abortion law is a health measure 
and will not normally be used for birth control, yet the 
demographic needs of the country loom large as one of the 
underlying objectives of the legislation. 
Thus the MTPA is a landmark legislation in the history of 
social legislations in India and will go a long way in encouraging 
a woman to decide for herself whether she wished to bear and rear 
the child or not. The Act along with the raising the age of consent 
for marriage, now 18 years for girls and 21 for boys, has done 
much for family planning and curbing population growth. Abortion 
of late is becoming increasingly popular. The reason for this were 
increased facilities for termination of pregnancy in the rural areas, 
and growing awareness in the rural community that abortion is 
ostensibly a health measure. An important feature of the Act is 
that since that abortion has been made legal in a fairly wide range 
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of circumstances, it has resulted in 'squeezing out' of "back street 
abortions" with resultant higher standard of regulations and safety 
as abortions are increasingly performed by qualified personnel in 
properly qualified hospitals. 
In fact, the Act is a milestone in the modernization of the 
Indian society through the instrumentality of law. It has a direct 
impact on population control and an achieving economic and 
social development. In other words, the Act has played a vital role 
in emancipation of women from the age-old fear of abortion being 
considered as a sinful and criminal act. 
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CHAPTER V 
LEGISLATIVE DEVELOPMENT IN U.K., IRELAND, & U.S.A. 
A. Abortion Law in United Kingdom 
Historically, in Anglo-American law, abortion had been 
criminalized, at least from the point of "quickening" (15-18 
weeks) and often severely punished. Liberalisation of abortion 
laws began to occur in the later 1960's. 
Henry Bracton, (1216-1272) "the Father of Common Law", 
apparently regarded abortion (at least after 5 or 6 weeks) as 
homicide. It seems that at early common law abortion was a 
felony, therefore a hanging offence. Later commentator, Coke and 
Blackstone, held expressly that abortion after quickening was not 
the crime of murder, but a separate crime (a "grave misprision"). 
It is unclear whether pre-quickening abortion was still 
criminalized. The Miscarriage of woman Act of 1803', introduced 
a statutory abortion scheme in England. Pre-quickening abortion 
was made a felony and post-quickening abortion was a capital 
crime. In 1837, with abolition of the death penalty^ the 
quickening distinction was removed and all abortion was punished 
as a single felony. In 1861, the Offences Against Person Act^ 
' "Lord Ellenborough's Act," 43 Geo. 3, p-58 
^ 7 Will. 4 & 1 Vict., p-85-6 
' 24-&25 Vict.,p-100-105 
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introduced a replacement statutory scheme, where, as before, all 
abortions were felonies. 
In 1929, the Infant Life (Preservation) Act"* was passed. It 
supplemented the Offences Against Person Act 1861, and included 
a defence for bonafide efforts to save the mother's lives. A 
common law health exception to the Offences Against Person Act 
was introduced in 1938 by Rex V. Bourne^, Finally, the Abortion 
Act 1967, while maintaining the general prohibition of abortion, 
introduced broad exceptions for genetic defects and the mental and 
physical health of the mother. Under this law, abortion is 
generally permitted if a pregnancy is unwanted, as childbirth is 
seen as more of a health threat than early abortion. 
At common law, procuring or attempting to procure 
termination of pregnancy before 'quickening' was not an 
indictable offence.^ It was only after quickening that the abortion 
was punishable as an offence i.e., before 1803 the legal 
prohibition of induced abortion was confined to the period after 
the foetus had quickened, that is, moved in the womb. This goes 
back to an ancient speculation as to the time when life 
commenced.^ 
Saint Thomas Aquinas defined the soul as the first principle 
of life in those things that live, and he added that the life is shown 
19&20Geo. 5, p.34 
[1939] 1 K.B. 687, 3 All E.R. 615 (1938 
Blackstone: W. Commentaries, I p-129 
Williams, Glanville: The Sanctity of Life and the Criminal Law p 141 (1957) 
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principally by two actions, knowledge and movement.^ It was easy 
to imagine that the animus, life or soul, entered the body of the 
unborn infant when it turned or moved in the womb. Hence the 
rule of the common law, dating from the time of Bracton (a 
contemporary of Saint Thomas) that life is taken to start, at the 
time of quickening when the foetus moved in the womb, an event 
that usually occurs about halfway through the pregnancy (around 
20"' week).^ By United Kingdom's first criminal abortion statute, 
Lord Ellen borough's Act 1803'°, the crime of abortion was pushed 
back to commencement of the pregnancy and distinction between 
an abortion before quickening and after quickening abolished. In 
1861 the Offence Against the Person Act, 1861 in section 58 and 
59 made procuring or attempting to procure abortion a felony 
(offence) repealing the Act of 1803. The Crime now rests on the 
Offences Against the Person Act, 1861, Section 58, which 
establishes a uniform maximum punishment of imprisonment for 
life whether the abortion is attempted before or after the 
quickening." 
The Act of 1861 (subject to abortion Act 1967 and Human 
Fertilization and Embryology Act 1990, Section 37) prohibits 
procuring miscarriage from any time after the conception of the 
child until its birth.'^ The Sections covers two cases: 
* Summa Theological, Part I. Question 75, Art. 1 
' Supra note 6, p-130 
'° See, Glanviile Williams, Textbook of Criminal Law. P 250 (1970) 
" Williams, Glanviile. Op. cit p. 144 
'^  See, Offences Against Person Act, 1861, Section 58 
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(1) Where a pregnant woman administers to herself any 
poison or noxious thing or uses any instruments or other 
means to procure her own miscarriage, and 
(2) Where anyone else unlawfully uses means with intent to 
procure abortion whether the woman is pregnant or not. 
Punishment under the section on conviction may extend 
up to imprisonment for life. Instances of means given in 
the statute are 'poison or other noxious thing' and any 
instrument.''^ The crime consists not in the procuring of 
miscarriage but in the attempt to do so. It is immaterial 
that the attempt is unsuccessful or even that (where 
someone other than the woman herself is charged) the 
woman is not with child. 
The Offences Against Person Act, 1861, also punishes 
supply or procuring of noxious drugs or instruments knowing it to 
be unlawfully used for causing abortion with imprisonment, which 
may extend up to five years.''' 
In a case of 1949,'^ the trial judge sentenced a husband who 
had tried to abort his wife and killed her to five year's penal 
servitude, but owing to particular circumstances the court of 
Criminal Appeal reduced the sentence. 
Lord C. J. said: 'In the case the appellant was living with his wife 
and two children in circumstances, which were truly deplorable. 
'•' The Statute is apparently not confined to these two instances, and it has been extended to an 
abortion attempted by manipulation with the hand. See R. V. Spicer (1955) Criminal Law 
Review 772. 
'" See The Offences Against Person Act, 1861, Section 59 
' ' Rex V. Tate, The Times (London) June 22, 1949, quoted in W, Glanville. Op. cit p. 146-47. 
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They were all living in one small room, and the prospect of 
another child being added to their number was such as might have 
moved anyone to the greatest pity... The circumstances were that 
this man and his wife were trying to prevent another little life 
from being brought into the conditions in which they were living. 
The offence is, though, a serious one, but there are circumstances 
which enable the court to take a merciful view.' 
Allied to the crime of miscarriage is the statutory offence-
The Infant Life (Prevention) Act 1929. The Act is aimed at 
protecting the destruction of child. Section 1 of the Act as 
amended by the criminal justice Act 1948 states: 
Any person, who, with intent to destroy the life of a child 
capable of being born alive, by any willful act causes a child to 
die before it has an existence independent of its mother, shall be 
guilty of an offence, of child destruction...and shall be liable on 
conviction...to imprisonment for life. 
Owing to close proximity between the offence of miscarriage 
(Act of 1861) and child destruction (Act of 1929) the two offences 
may overlap at times. For instance, procuring a miscarriage so as 
to kill a child capable of being born alive may fall under the Act 
of 1861 as well as the Act of 1929. To overcome such an 
eventuality, sub-section 2 to section 2 of the Act of 1929 provides 
that where upon the trial of any person for, 
(i) The murder or manslaughter of any child,'^ or 
Offences Against Person Act, 1861, Section 10 provides for trial of murder or manslaughter 
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(ii) Infanticide,'^ or 
(iii) An offence under section 58 of the Offences Against 
Person Act, 1861, the jury are of the opinion that the 
person charged is not guilty of any offences mentioned 
there in, but it is shown by the evidences that accused is 
guilty of the offence of child destruction, he may be 
convicted accordingly.'^ 
A notable development in the English law was the case of 
Rex. V. Bourne^^ in which the court apparently answered in 
affirmative the question whether an abortion necessary to preserve 
the life of the pregnant woman was exempted from criminal 
liability under the Act of 1861. In the case a wider meaning was 
given to the words "for the purpose only of preserving the life of 
the mother" by Macnaghten J. Thus the extension of abortion in 
Britain can be traced to this case. The decision concerned a 
fourteen-year-old girl who became pregnant as a result of being 
raped. The girl's parents, fearing for her mental well being, 
arranged for the defendant to carry out an abortion. Bourne, an 
eminent obstetrics surgeon and gynecologist, thought that the 
operation ought to be performed in view of the age of the girl and 
the fact that she had been raped with great violence and so he 
terminated the pregnancy. After the operation the defendant 
informed the police as to what he had done in order to obtain a 
The Infanticide Act 1938, Section 1(1) provides for punishment for causing death of a child 
under the age of twelve months 
'* Smith and Hogan, Criminal Law p-364. [S* Ed.] (1983) 
" [1939] 1 K.B. 687 (Held, all therapeutic abortion are lawful) 
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further definition of the present law. As a result of his confession 
the defendant was charged under Section 58 of the Offences 
Against the Person Act, 1861,^° for unlawfully procuring the 
abortion of the girl. 
Justice Macnaughten who delivered the judgment observed 
that though the law with regard to procuring of an abortion under 
Section 58 of the Act of 1861, under which the accused was 
charged, did not expressly incorporate the words, i.e., 'for the 
purpose only of preserving the life of the mother' they represent 
the common law and were implicit by the words 'unlawful' 
occurring in the impugned section. 
In his judgment Macnaughten J looked at the historical 
background to the Act: 
The defendant is charged with an offence against S-58 of the 
Offences Against the Person Act, 1861... The protection, which 
the common law afforded to human life,-extended to the unborn 
child in the womb of its mother. But as in the case of homicide, so 
also in the case where an unborn child is killed, there may be 
justification for the act. 
In interpreting the Act, Macnaghten J held that although 
abortion was generally a criminal offence, the Act allowed for the 
termination of pregnancy for the purpose of preserving the life of 
the mother. He reached this conclusion by adopting a 'reasonable' 
approach to the interpretation of the Act and said: 
See, Offences Against Person Act, 1861, for the text of S-58 
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"Those words for the purpose only of preserving the life of 
the mother ought to be construed in a reasonable case, and, if the 
doctor is of the opinion, on reasonable grounds and with adequate 
knowledge, that the probable consequence of the continuance of 
the pregnancy will be to make the woman a physical or mental 
wreck, the jury are quite entitled to take the view that the doctor, 
who under those circumstances and in that honest belief, operates, 
is operating for the purpose of preserving the life of the mother."•^' 
The judge said that: 
(i) the operation was done bonafide to save the life of the 
mother, the defendant was entitled to an acquittal; 
(ii) the bonafide object of avoiding the practically certain 
physical or mental breakdown of the mother will afford 
an excuse; 
(iii) if a doctor in good faith thinks it necessary 'for the 
purpose of preserving the life of the mother' not only 
is entitled to perform the operation, but it is his duty 
to do so; and 
(iv) the burden of proving that the procurement of abortion 
was not lawful was upon the crown. The preservation 
of the life of the mother, is not confined to action 
taken to save her from danger but could arise where 
the whole physical or mental health of the mother were 
endangered as depicted in the present case.'^^ 
'^ Rex V. Bourne, [1938] 3 All E.R. p.619 
" Supra note 19, p-313 
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The court further held that the phrase 'for the purpose of 
preserving the life of the mother' is wide and should be liberally 
interpreted to cover the acts that are dangerous to the health of the 
mother and will shorten the life as 'the life depends upon health 
and health may be so gravely impaired that it may result in death'. 
If the doctor performs the operation terminating pregnancy under 
such circumstances, it would be presumed that he acted in good 
faith for the purpose of preserving the life of the mother. In 
Bergmann and Ferguson, Morris J is reported to have said that 
the court will not look too narrowly into the question of danger to 
life where the danger to health is anticipated then in Newton and 
Stungo^^ Ashworth J stated that the procurement of abortion is 
unlawful unless the same is done in good faith "for the purpose of 
preserving the life or health of the woman" and health included 
mental as well as physical health.^^ 
Since the Crown, in Bourne case, failed to comply with the 
obligation of discharging the burden of proving that the operation 
was not procured in good faith for the purpose of preserving the 
life of the mother, the jury gave a verdict of acquittal.'^^ 
The question of good faith or bad faith is essentially a 
question of fact. Section 2 of The Abortion Act 1967, requires the 
opinion of Medical practitioners to be certified in a particular 
form and notice of the termination of pregnancy and other 
" (1948) Unreported; The Sanctity of life, 154; IBMJ 1008, quoted in. Supra note 18, p-341 
^^ (1958) Crime L.R. 469 
^^  Smith and Hogan, op.cit pp. 141-42 
*^ Supra note 21, p.612 
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information to be given in good faith. In R V Smith,^^ the appellant 
a medical practitioner was charged with unlawfully using an 
instrument to procure a miscarriage. The appellant on payment of 
a fee agreed to terminate pregnancy of woman of 19 years, who 
wanted an abortion without- examining her internally or asking 
her medical history. The doctor also did not obtain the opinion of 
two doctors as required. When the woman was on the operation 
table, it was found that she was starting inevitable abortion; thus 
operation became not a termination but a facilitating and tidying 
up of an inevitable abortion. 
It was contended that the appellant did not act in good faith 
when he operated and had formed no bonafide opinion as to the 
balance of risk between termination and continuance of pregnancy 
as required under the law. 
The Court of Appeal held that a verdict of bad faith where 
there is no evidence as to professional practice and medical 
probabilities is often likely to be regarded as unsafe; but this 
depends upon the nature of the other evidence. For example: 
An opinion may be absurd professionally and yet formed in 
good faith; conversely an opinion may be one, which a doctor 
could have entertained and yet in the particular circumstances of a 
case may be found either to have been formed in bad faith or not 
have been formed at all. 
^^  [1974] 1 All E.R. 376 
^' Smith and Hogan, op. cit, p-346 
" Supra note 27, p.381 
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If one or both of the doctors has expressed an opinion in bad 
faith but the operation is performed by a third, D, who is unaware 
of the bad faith, the condition of the Act are not satisfied but it is 
submitted that D has a defence i.e. he lacks mensrea for, on the 
facts as he believes them to be, his act is a lawful one. The doctor 
in bad faith might, however, be convicted for procuring illegal 
abortion.^° 
a. The Abortion Act 1967 
The law relating to abortion is modified in important 
respects by the Abortion Act 1967. In the Act: "the law relating to 
abortion' means Sections 58 and 59 of the Offences Against 
Person Act 1861, and any rule of law relating to the procurement 
of abortion."^' 
In course of time it was realized that the strict provision of 
law of abortion contained in Sections 58 and 59 of the Offences 
Against the Person Act 1861 was doing more harm than good. The 
women whose pregnancy had been an outcome of sexual violence, 
for instance rape, incest etc, or those deserted by their husbands, 
and over burdened mothers living in poverty with large families 
failed to get a medical abortion. Of course the abortion could be 
bought but with a heavy price. Consequently, most of the women 
would go to 'back street abortionists' wielding a knitting needle, 
syringe, or stick leading to a great risk to their life. At times 
'" Cogan and Leak, 1976 Q B.217, All E.R. (1975) 2, 1059 
'^ See, Hogget, "The Abortion Act, 1967, quoted in Smith and Hogan, Supra note 18 p-345 
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unwilling mothers used dangerous methods on themselves or 
committed suicide. It was also noticed that although illegal 
abortions were taking place in thousands, as in case of India 
before the passing of the Medical Termination of Pregnancy Act of 
1971, yet conviction were negligible. The police would not look 
upon abortion as real crime.^^ 
In view of these evils, a strong opinion among the people 
grew that a woman had a right to control her own fertility and that 
the abortion should be legalized. At the same time a powerful 
religious lobby basing itself upon their "Sanctity of life" was 
opposed to any move for change in law. As a compromised 
measure the Abortion Act 1967,•'^  was passed which substantially 
liberalized the law of abortion though it did not concede all the 
demands of the pro-abortionists. 
The Act of 1967 has legalized the termination of pregnancy 
by a registered medical practitioner under certain specified 
circumstances. Section 1 of the Act provides: 
Medical Termination of Pregnancy -
(1) Subject to the provisions of these sections, a person 
shall not be guilty of an offence under the law relating 
to abortion^"*, when a registered medical practitioner 
terminates pregnancy if two registered medical 
practitioners are of the opinion, formed in good faith. 
" Ben Whitaker, The Police, 1971, pp. 36-37 
The Act of 1967 is a small Act consisting of seven sections. The Act does not apply to 
Northern Ireland vide Section 7(3) of the Act. 
" The Abortion Act 1967, Section 6 
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(a) that the continuance of pregnancy would involve risk 
to the life of the pregnant woman, or of injury to the 
physical or mental health of the pregnant woman or 
any existing children of her family, greater than if the 
pregnancy were terminated; or 
(b) that there is substantial risk that if the child were born 
it would suffer from such physical or mental 
abnormalities as to be seriously handicapped. 
Thus the combined effect of the paragraph (a) and (b) to sub-
section 1 is that, a pregnancy may lawfully be terminated on 
health and eugenic grounds. Health ground includes the health of 
the woman and that of existing children of the family. Health has 
been defined by the World Health Organisation broadly to include, 
"the state of complete mental, physical or social well being, and 
not merely absence of disease or infirmity".^^ 
In determining whether the continuance of pregnancy would 
involve such risk of injury to health as is mentioned in paragraph 
(a) of subsection (1) of the Act of 1967, account may be taken of 
the pregnant woman's actual or reasonably foreseeable 
environment.''^ In this context a wider view of the health may be 
taken depending upon various factors such as, social, 
psychological, economic etc., to determine the desirability of the 
termination of pregnancy in aparticularsituation.l t would/n/er 
Williams, Glanville: Textbook of Criminal Law (1970) p.259 
Supra note 34 
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alia; cover cases of over burdened mothers. 
However, the risk of injury feared from allowing the 
pregnancy to continue must be "greater than if the pregnancy were 
terminated," in order to bring the act of termination of pregnancy 
within the purview of the exception clause to Section 1(4) of the 
Abortion Act of 1967.^^ The Act for the first time allows the 
interest of the children of the family to be taken into consideration 
while deciding the desirability of the termination of pregnancy. 
The protection of the interest of the children of the family would 
thus be a valid ground for termination of a pregnancy. 
The termination of pregnancy on the eugenic ground is 
basically justified upon the ground that the child if born would be 
seriously handicapped and would be a burden to the welfare of the 
parents and society at large. 
The Abortion Act, 1967, unlike Indian^^, does not permit 
termination of a pregnancy on grounds of rape. However, the act 
of rape could influence the decision of doctors in invoking the 
health grounds, in the sense that the continuation of pregnancy 
poses a real and substantial risk to the life and health of the 
mother.''° Similarly, the pregnancy caused by the failure of any 
device or method used by a married couple for the purpose of 
limiting the number of children cannot justify termination of a 
37 
38 
39 
40 
Glanville Williams Op cit. p-260 
Supra note 34, Section 1(1) (a) 
Medical Termination of Pregnancy Act, 1971 
Rex V. Bourne, [1938] 3 All E.R. 615 
171 
Legal Issues & Legislation in U.K., Ireland, & U.S.A. 
pregnancy as under the Indian Law/ ' In such a situation, the 
ground of health of the children may successfully be pleaded in 
invoking the termination of pregnancy. 
As noted above, the Abortion Act, 1967 did not provide any 
limitation as to the time of termination of pregnancy. As per Act, 
of 1967, a pregnancy could be terminated at any time until the 
birth of the child. This weakness was subject to vehement 
criticism by Lane Committee, which recommended that the law 
should be amended to provide a definite upper time limit of twenty 
four weeks for termination of pregnancy (of course the other 
conditions of the Act being satisfactory up to that time should be 
lawful, and termination of pregnancy thereafter be treated as 
unlawful.''^ 
b. Human Fertilization and Embryology Act 1990 
The Human Fertilization and Embryology Act, 1990 in order 
to remove the shortcomings in the Act of 1967, amended the 
Abortion Act 1967, on suggestion of Lane Committee. 
Abortion with the woman's consent is allowed if two doctors 
certify that a ground for abortion exists. Where the continuance of 
pregnancy would involve a risk to the life of the woman, greater 
than if the pregnancy were terminated, abortion is permitted 
without any time limit. It is also permitted where the pregnancy 
has not exceeded twenty-four weeks and the continuance of the 
"' Supra note 39 Section 3 
"^  Cmnd. 5579 (1974), Para 283, quoted in Smith & Hogan op. cit p.346 
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pregnancy would involve a risk, greater than if the pregnancy were 
terminated, of injury to the physical or mental health of the 
pregnant woman or any existing child of her family. In assessing 
the risk to the health of the woman and her existing children, 
doctors may take into account the woman's actual or reasonably 
foreseeable environment.' Furthermore, if there is substantial risk, 
if the child is born, it will suffer from such physical or mental 
abnormalities as to be seriously handicapped, abortion is 
permissible within the first twenty-four weeks.''^ 
The introduction of the 1990 Act, (Human Fertilization and 
Embryology Act) revised the 1967 Act by stipulating five different 
grounds for a legal abortion. The law still requires two registered 
medical practitioners to define the need for an abortion [except 
Section 1(4)], and for a registered medical practitioner to perform 
the abortion. 
Section 1[1 (a)] states that an abortion is possible if the 
pregnancy has not exceeded its twenty fourth week and that the 
continuance of the pregnancy would involve risk, greater than if 
the pregnancy were terminated, of injury to the physical or mental 
health of the pregnant woman or any existing children of her 
family. 
The other grounds for termination, which follow in Section 
1(1) all eliminate the twenty-four week, time period allowing for 
the performance of abortions up to term. 
"" Supra note 2, p-32 
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Section 1[1 (b)] allows for the termination of pregnancy 'to 
prevent grave permanent injury to the physical or mental health of 
the pregnant woman' 
Section 1[1 (c)] allows for termination if the continuance of 
the pregnancy would involve risk to the life of the pregnant 
woman greater than if the pregnancy were terminated.' 
Section 1 [1 (d)], allows for termination of pregnancy in 
cases where there is a substantial risk that if the child was born it 
would suffer from such physical or mental abnormalities as to be 
seriously handicapped. 
Section 1(4), allows for the bypassing of the two doctor 
necessity in cases where the termination of a pregnancy is of an 
immediate expediency to save the life of, or prevent grave 
permanent injury to the health of the woman. 
In determining the risk involved with the continuance of a 
pregnancy, Section 1(2) of the 1990 Act states that account must 
be taken of the pregnant woman's actual or reasonably foreseeable 
environment. The revised 1967 Act places a much greater 
emphasis on the needs of a pregnant woman in making a decision 
concerning the termination of the pregnancy. It allows for a 
greater consideration of her needs by not including set time limits 
[except in Section 1(1) a], by expanding the grounds for 
termination, and by distancing the effects of the 1929 Act and the 
issue of the foetus being viable. The 1990 Act established that the 
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1967 Act is no longer dependant on the 1929 Act/ ' ' 
A discernable attitude of the courts towards the issue of 
abortion can be seen in the limited case law since the revision of 
the 1967 Act. In a case''^ court, placed the considerations and 
desires of the mother as paramount when considering the 
possibility of an abortion, once due considerations had been given 
to all possibilities. This case is unique and may prove problematic 
in later interpretations considering the age of the mother, (twelve 
years old) but it can only be hoped that similar consideration will 
occur for all woman seeking termination of pregnancy. We can see 
the application of method used in Re B appropriate for subsequent 
case based on the court's determination of the validity of mother's 
wishes. The court followed the decision in Gillick'^^ case, which 
said that an individual under the age of 16 who was of sufficient 
maturity and intelligence and understood the implications of the 
medical treatment involved had the legal capacity to consent to 
medical treatment. It is established that regardless of the woman's 
age, so long as there is full understanding of treatment involved 
then the consent of the woman must be accepted. 
In Re B''^ the court heard a considerable amount of medical 
evidence, which both favoured and spoke against abortions. HoUis 
J, though, found that the medical experts who testified against 
abortion were putting the rights of the unborn child as paramount 
'" See, Section 5, of Abortion Act, 1967 
"' /?e5[1991]2FLR426 
"* Gillick V. West Norfolk and Wisbeck Area Health Authority and another, [1986] AC112; 
[1986] IFLR, 224 
"" Supra note 45, p. 426 
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and above considerations of how the continuance of the pregnancy 
would affect the mother. In the end, the court found that the 
negative implications upon the mother that would occur with the 
continuance of the pregnancy for outweighed the implications of 
terminating the pregnancy, and accordingly allowed for the 
operation to take place. 
Since the revised 1967 Act has not been brought into 
question in any subsequent cases, the full impact of its effects is 
still unknown. The revised 1967 Act and the limited application 
that so far exists has led some commentators to claim that the UK 
may now have one of the most liberal abortion laws in Western 
Europe.'** 
c. Legal Safeguards 
To safeguard the interest of the pregnant woman the law has 
provided three procedural safeguards. Contravention of the 
provisions would make termination of a pregnancy illegal and 
contrary to law.'*' These safeguards are: 
(i) the pregnancy must be terminated by a registered medical 
practitioner; 
(ii) two registered medical practitioners must have formed 
opinion in good faith that the abortion is necessary^"; and 
(iii) the treatment for the termination of pregnancy must be 
48 
"' Abortion Act 1967, Section 5(2) 
^° Ibid, Section 1(1) 
Morgan and Lee. Human Fertilization and Embryology Act 1990, (1991) p-37 
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carried out in a National Health Service Hospital or in a 
nursing home, an approved by the Secretary of the State.^' 
However, the above mentioned, last two procedural 
safeguards do not apply where the doctors are of the opinion 
formed in good faith, that the termination of a pregnancy is 
immediately necessary to safe the life, or to prevent grave 
permanent injury to the physical or mental health of the pregnant 
woman.^^ 
d. Termination of Pregnancy by Medical Practitioners vis-d-vis 
Nurses 
The defences provided by the Act are available "when a 
pregnancy is terminated by a registered medical practitioner." In 
1981 an important question as to legality of role of nurse in 
termination of pregnancy by medical induction was debated before 
the House of Lords in Royal College of Nursing of the United 
Kingdom V. Department of Health and Social Security.^^ There are 
two stages in medical induction, the first being the insertion of 
catheter by means of a pump or drip apparatus and second, the 
administration of fluid. The first stage was carried by the doctors 
and the second by nurses under the doctor's instructions but in his 
absence (although he would be on call) The causative factor in 
inducing labour and thus in terminating the pregnancy was the 
'^ Abortion Act, 1967. Section 1(3) 
" Abortion Act, 1967. Section 1(4) 
" [1981] 1 All E.R. 545 
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administration of fluid, which was done by the nurse and not the 
doctor.^'' Moreover, the Act obviously did not contemplate that 
every action in the steps leading to a termination of pregnancy 
would be done personally by the doctor. If, however, the doctor 
were to delegate more and more of the process to others, there 
would come a point when it could no longer be said that the 
pregnancy had been terminated "by a registered medical 
practitioner" - and at that point the termination/abortion would 
become unlawful.^^ 
The Department of Health and Social Security issued a 
circular to the nursing profession stating that no offence was 
committed within section 1(1) of the Abortion Act, 1967 by nurses 
who terminated the pregnancy by medical induction. If a doctor 
decided on the termination, initiated it and remained responsible 
throughout for its overall conduct and control. The Royal College 
of Nursing disputed the contention and brought a declaration 
against the Department of Health and Social Security in the court 
that the advice was wrong and that the act carried out by the 
nurses in terminating a pregnancy by the induction method 
contravened the provisions of section 1(1) of the Abortion Act of 
1967. 
The lower court upheld the department's contention. The 
college appealed to the court of Appeal, which reversed the 
decision of the lower court holding that the whole process of 
'" Supra note 19, p-318 
" Smith and Hogan, op. cit. p-346-47 
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medical induction had to be carried out by a doctor and not merely 
under a doctor's instructions if it was to come under section 1(1) 
of the Act of 1967. The department appealed to the House of Lords 
against the decision. 
The House of Lords by a majority of three to two set aside 
the unanimous verdict of the court of appeal and restored the 
verdict of lower court. The court held that if the doctor prescribed 
the treatment for the termination of a pregnancy, remained in 
charge and accepted responsibility throughout, and the treatment 
was carried out in accordance with his directions, the pregnancy 
was terminated by 'a registered medical practitioner' for the 
purposes of section 1(1) of the Act of 1967, and any person taking 
part in the termination was entitled to the protection afforded 
under the Act of 1967.^^ But if the doctor were to direct the whole 
procedure by correspondence or over telephone, the operation 
would presumably be unlawful. 
This Act also gives the right to a person to object and refuse 
to participate in any treatment relating to termination of a 
pregnancy, if his conscience does not permit him to do so. 
However one cannot refuse to participate in treatment, which is 
necessary to save the life or to prevent grave injury to the physical 
or mental health of the pregnant woman.^^ In Bourne, Macnaughten 
J took the view that there was not only a right but also a duty to 
*^ Ibid 
" Abortion Act, 1967, Section 4(1) 
'* See, Abortion Act 1967, Section 6 
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perform the operation where only the doctor procuring an abortion 
could save a woman's life: 
"...If a case arises where the life of a woman could be saved 
by performing the operation and the doctor refused to perform it 
because of his religious opinion and the woman died, he could be 
brought before the court on a charge of man slaughter by 
negligence".^^ 
A secretary or clerk however, will not get the benefit of 
Section 4(1) of the Act of 1967, if he or she refuses to type a letter 
arranging an abortion or termination of pregnancy, as the act does 
not amount to counseling or procuring the termination of 
60 
pregnancy. 
The right to seek abortion is the sole prerogative of the 
pregnant woman. Neither the husband, nor common law husband^" 
may have any say in this matter, and cannot restrain the doctor 
who is to perform the abortion." However, the woman's choice in 
terminating pregnancy is not unlimited exercise of a right and the 
law does not allow for it. The need for two medical practitioners 
to determine if the conditions are met does place a restriction on 
the rights of the woman. It can be argued that this restriction is 
reasonable considering the major health implications, which are 
involved with abortion. This idea was put forth by Scarman J in 7? 
' ' Supra note 19 p. 348 and Bourns [1939] 3 All E.R. p-618 
^ Sal ford Health Authority, exp. The Times, 5* Jan (1988) C.A. (Civ. Die.) quoted in supra 
note 19, p.318 
*' Patton V. Trustee of British Pregnancy Advisory Services (1979) QB 276, [1978] 2 Ail E.R. 
987 at 990. 
*^  See, C v.S (1988) QB 135 quoted in, Rashid M. Syed, Protecting the Life and Health of 
Unborn Children, SOUVENIR, 1997, Global Health Care Law, ILI, New Delhi 
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V Smith^^, when he stated that the legality of an abortion has much 
to do with the opinion of a qualified doctor. This limitation can 
only be seen as reasonable if doctors and patients have equal 
access to all the information regarding abortion, whether it 
advocates abortion or not should not be considered. This further 
assumes that doctor will provide information in an unbiased way. 
This opinion was viewed by Macnaughten J in R. V. Bourne^^ he 
felt that any doctor who felt absolutely that abortions should not 
be performed should not be in medical practice, since there will 
exists times where the operation is necessary. 
B. Abortion Law in Ireland 
Abortion is an issue which has been the subject of intense 
and, indeed, divisive debate in practically every society. So in 
Ireland too. In 1983, following a vigorous campaign by a number 
of groups who felt that there should be a specific constitutional 
prohibition on abortion, an amendment was made to the 
constitution which sought to give effect to that aspiration. There 
was, however, at the time the contrary view that the Constitution 
already contained sufficient safeguards in relation to abortion and 
that the amendment was unnecessary and could possibly lead to 
ambiguities. 
In 1992, a case, which has become known as the X case, 
came before the Supreme Court where it was decided that, under 
" [1974] 1 All E.R. 376 at 378 
^ [1938] I Ail E.R. 618 
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the constitution, abortion is permissible in the state where the 
continuation of pregnancy poses a real and substantial risk to the 
life, as opposed to the health, of the mother and where such a risk 
could not be averted except by means of an abortion. A substantial 
risk to the life of the mother included a risk of suicide.^^ The 
current position therefore is that constitutionally termination of 
pregnancy is not legal in Ireland unless it meets the conditions 
laid down by Supreme Court in the X case. 
a. Statutory Provisions 
Abortion is ille gal in Ireland.^^ I rish basic law is totally 
opposed to granting any individual either as a servant of the state 
or a private individual, the power to take the life of another 
innocent human being. A law like British Abortion Act, 1967 
allows a whole class of people (i.e. pregnant women) in far from 
limiting circumstances to kill another whole class of people (i.e. 
their unborn children) as a matter of right and without the due 
process of a court of law. This is totally contrary to Irish law. The 
unlawful killing of an unborn child is a criminal offence under the 
provisions of section 58 and 59 of the Offences Against the Person 
Act 1861, carrying a maximum punishment of penal servitude for 
life. The protection given to unborn child applies from the date of 
conception.^^ 
*' Green Paper on Abortion, Government of Ireland (1991), Appendix I, p- A-5. 
^ Abortion Act 1967, Section 7 (3) 
*' Attorney General (SPVC) V. open Door Counseling Ltd, (1988) IR 593 p.598 
[82 
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The above-mentioned two sections of the Offences Against 
the Person Act, 1861 are relevant to the question of abortion. It 
should be noted that these two sections of the Offences Against 
the Person Act, 1861,^^ did not make the destruction of the life of 
a child in the process of being born a criminal offence. It has been 
argued that the law on homicide applied only to born persons and 
the law on abortion only to foetuses in the womb and that 
therefore a child could be vulnerable at the time of birth.^ "^ The 
meaning of Section 58 of Offences Against Person Act, 1861, was 
considered in Bourne case. This case involved a fourteen-year 
old girl who had become pregnant as a result of multiple rapes. An 
abortion was carried out by Dr. Bourne, who was then tried under 
section 58. In his ruling, Macnaghten J. accepted that abortion to 
preserve the life of a pregnant woman was not unlawful. 
Furthermore, he ruled that, where a doctor was of the opinion that 
the probable consequence of a pregnancy was to render a woman a 
68 
70 
Section 58, states: 
Every woman being with child who with intent to procure her own miscarriage shall 
unlawfully administer to herself any poison or noxious thing or shall unlawfully use any 
instrument or other means whatsoever with the like intent and whosoever with intent to 
procure the miscarriage of any woman whether or not she be with child shall unlawfully 
administer to her or cause to be taken by her any poison or other noxious thing or shall 
unlawfully use any instrument or other means with the like intent, shall be guilty of felony... 
Section 59 states: 
Whosoever shall unlawfully supply or procure any poison or other noxious thing or any 
instrument whatsoever knowing that the same is intended to be unlawfully used or employed 
with intent to procure the miscarriage of any woman, whether she be or not be with child, 
shall be guilty of misdemeanour... 
Offences Against Person Act, 1861 (now fall to be interpreted in the light of judgment of 
Supreme Court in X case) 
Supra note 65 Appendix 1 p-413 
See, R V. Bourne [1939] 1 KB 687 
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mental and physical wreck, he could properly be said to be 
operating for the purpose of preserving the life of the mother. 
However, no court has relied on the Bourne judgment and in 
a case,'^ Keane J expressed the opinion that the preponderance of 
judicial opinion in this country would suggest that the Bourne 
approach could not have been adopted in this country consistently 
with the constitution prior to the Eighth Amendment. 
b. Abortion and the Constitution 
Prior to the insertion of the Eighth Amendment in 1983, 
Article 40.3 of the Irish constitution stated: 
Article 40.3.1: The state guarantees in its laws to respect and, as 
far as practicable, by its laws to defend the personal rights of the 
citizen. 
Article 40.3.2: The state shall, in particular, by its laws, protect as 
best it may from unjust attack and, in the case of injustice done, 
vindicate the life, person, good name and property rights of every 
citizen. 
The courts' judgment in a number of case, in consonance 
with these and other articles of the constitution, suggest that the 
constitution implicitly prohibits abortion and further said that the 
right to privacy of a pregnant woman does not extend to a right to 
terminate a pregnancy, 'the right to life is a sacred trust to which 
" Society for the Protection of Unborn Child V. Grogan and others (Unreported, March 6, 1997, 
p-7) 
" Pylee,M.V.op.citp-810 
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all the organs of government must lend their support' and 'the 
unborn child' has a right to life and it is protected by the 
constitution.^'' 
This lead to a referendum held on 7 September 1983 and the 
people voted to insert the Eighth Amendment. This became Article 
40.3.3 and read as -
The state acknowledges the right to life of the unborn child 
and, with due regard to the equal right to life of the mother, 
guarantees in its laws to respect, and as far as practicable, by its 
laws to defend and vindicate that right.^^ 
The interpretation of the amendment was further considered 
in X case'^ which arose in 1992. This case evoked considerable 
debate on abortion, in public and legal experts, a vexed question 
of law and fact as regards to the life of the unborn and right to life 
of the mother was involved. 
The defendant in the X case was a fourteen-year-old girl who 
became pregnant after being raped by the father of one of her 
school friends. The girl and her parents decided that the best 
course of action was to travel to England to procure an abortion. 
The parent made known to the Gardai that they were considering 
this course of action and suggested that someone in England could 
carry out a forensic test on the foetus to ascertain the identity of 
the father. This issue of having scientific tests to be carried out on 
'^' See, McGee V. Attorney General [1974] IR.284; G V An Bord Uchtala [1980] IR.32; Finn V. 
Attorney General [1983] IR. 154 and Norris V. Attorney Gewera/ [1984] lr-36. 
" Pylee, M.V. op. cit. p.810 
'* Attorney General V. Xandothers (1992) 1.1.R. I The Times, 7 March 1992 (London) 
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retrieved foetal tissue so as to determining paternity, attracted the 
services of Director of Public Prosecution, for consultation, which 
in turn informed the Attorney General. But in the meantime the 
Attorney-General obtained an interim injunction in the High Court 
restraining the girl and her parents from: 
(i) interfering with the right to life of the unborn, 
(ii) leaving the jurisdiction for nine months; and 
(iii) procuring or arranging an abortion within or outside the 
country 
The High Court, while referring to the constitutional 
provision i.e.. Article 40.3.3, observed that the right to life of the 
unborn is guaranteed under the constitution and that it was the 
duty of the various organs of the government including judiciary 
to defend and vindicate that right. Thus the High Court granted an 
interlocutory injunction in broadly similar terms and the case was 
77 
appealed to the Supreme Court. 
In 1992 the Supreme Court gave judgment in the case. 
Pointing out the state's duty to have "due regard" for the life of 
the mother. A majority of the members of the Supreme Court held 
that, if it were established, as a matter of probability, that there 
was "real and substantial risk" to the life, as distinct from the 
health, of the mother. The risk to life could include a threatened 
suicide, and that this real and substantial risk could only be 
Id.,p-12 
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averted by the termination of her pregnancy, such a termination 
was lawful. 
The court accepted the evidence that had been adduced in the 
High Court that the girl had threatened to commit suicide. In the 
court's view, her right to terminate her pregnancy was therefore 
protected by the Article 40(3) (3) as amended in the constitution. 
After the Supreme Court's ruling in Attorney General V. Xj^ the 
amendment had been turned on its head to provide equal protection 
to the life of the mother. The Supreme Court's judgment on the 
substantive issue of abortion was welcomed by the women's 
movement. However, its ruling on the right to travel raised 
widespread concern. The High Court had ruled that the state's duty 
to protect the life of the unborn amounted to public policy 
derogation from the freedom of movement guaranteed under EC 
law.^^ The Supreme Court agreed. However, in its view, the right 
to travel to terminate a pregnancy was protected only if the 
mother's right to life was in danger. In the balancing of rights, a 
woman's right to travel could not, per se, take priority over the 
right to life of the unborn. If compelled to carry her child to full 
term and deemed that this threat of suicide constituted a "real and 
substantial" risk to the life of the mother. On this basis, the 
injunction granted by the High Court was lifted. 
Following on the X decision three amendments were 
''* Attorney General V. ^-(1992) 1 I.R. 1.7 
" Society for the Protection of Unborn Children V. Grogan, (1994) 1. I.R. 46 (Ireland High 
Court) 
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proposed to the constitution in 1992. The Fourteenth Amendment 
of the constitution, (which was approved) related to the provision 
of information. It stated: 
" This subsection shall not limit freedom to obtain or make 
available, in the state, subject to such conditions as may be laid 
down by law, information relating to services lawfully available in 
another state.^° 
Legislation was introduced in the form of the Regulation on 
Information (Services outside the State for Termination of 
Pregnancies) Bill, 1995^' which laid down by law, as contemplated 
by the recent 'information' amendment of the constitution, 
conditions under which information relating to services lawfully 
available in another state. This Act permits a doctor or advisory 
agency to provide abortion information to pregnant women in the 
context of full counseling as to all available options and without 
any advocacy of abortion. Abortion referral is specifically in the 
absence of a clear legislative framework, the Irish Medical 
Council Guidelines continued to exclude a threat of suicide as a 
82 
ground for terminating a pregnancy. 
In November 1997, the uncertain implications of Attorney 
General V. X resurfaced in the "C" case.*^ This case involved, a 
thirteen year old girl, ("C"), who was a member of traveling 
"" Supra note 65, p-27 
*' Ibid 
*^  See, Irish Medical Council, A Guide to Ethical Conduct and Behaviour, (S"' ed. 1998). The 
Medical Council is a regulatory body established by the Medical Practitioners Act, No. 4 
(1978) 
" A. andB. V. Eastern Health Board & C. [1998] 1.1.R. 464 
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community, became pregnant as the result of an alleged rape 
carried out by an adult male. The Eastern Health Board, which had 
taken the girl into care, applied to the District Court for orders 
allowing it to take the girl abroad for an abortion and to make all 
necessary arrangements for the abortion. 
The District court made an order directing that the child ' C 
be brought to such place as may be appropriate to terminate her 
pregnancy, having heard from two psychiatrists that the girl was 
likely to commit suicide if such termination was not carried out. 
C's parents sought to prevent any such abortion from taking 
place by challenging the District Court orders in the High Court by 
way of an action for judicial review. In the course of his judgment 
delivered on 28 November 1997, Geoghegan J, accepted that where 
evidence had been given to the effect that the pregnant girl might 
commit suicide unless allowed to terminate her pregnancy, there 
was a real and substantial risk to her life and such termination was 
therefore a permissible medical treatment of her condition where 
abortion was the only means of avoiding such a risk. In its 
judgment the High Court followed the X decision. 
Thus, in current Irish law termination pf pregnancy is not 
lawful in the state unless it meets the condition laid down by 
Supreme Court in the X case. 
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C. Abortion Law in United States of America 
a. Development and Status of the Law Prior to 1973^ '* 
The law with respect to abortion in mid-19"^ century America 
followed existing common law of England in all but a few states. 
The abortions before "quickening" were permitted as per 
traditional common law. Thus, no indictment would occur for 
aborting a foetus of a consenting female prior to "quickening." 
But, by the time of Civil War, an influential anti-abortion 
movement began to affect legislation by inducing states to add to 
or revise their statutes in order to prohibit abortion at all stages of 
gestation. By 1910, every state had anti-abortion laws, except 
Kentucky whose courts judicially declared abortion to be illegal. 
In 1967, forty-nine states and the District of Columbia classified 
the crime of abortion as a felony. The concept of "quickening" 
distinction (i.e., woman with child and woman quick with child) 
was no longer used to determine criminal liability but was retained 
in some states to set punishment. Non therapeutic abortions 
(unless done to save or preserve the life of the mother) were 
essentially unlawful. The states varied in their exceptions for 
therapeutic abortions. Forty-two states permitted abortions only if 
necessary to save the life of the mother. Other states allowed 
abortion to save a woman from "serious permanent bodily injury" 
In a landmark decision the U.S. Supreme Court in Roe V. Wade, 410 U.S. 113 (1973), (a 
centerpiece of abortion law in the United States) determined that the constitution protects a 
woman's decision whether or not to terminate her pregnancy. 
See, Quay, Eugene "Justifiable Abortion-Medical and Legal Foundations," 49 Geo. L.J. 173 
(Winter 1960) and 49 Geo. L.J. 395(Spring 1961); Mohr, James C. Mohr, Abortion in 
America (1978). 
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or her "life and health." Three states allowed abortions that were 
not "unlawfully performed" or that were not "without lawful 
justification," leaving interpretation of those standards to the 
courts/^ 
This however, represented the high water mark in restrictive 
abortion laws in the United States, for 1967 saw the first victory 
of any abortion reform movement with the passage of liberalizing 
legislation in Colorado. The movement had started in early 1950s 
and centered its efforts on a proposed criminal abortion statute 
developed by the American Law Institute as parts of its Model 
Penal Code that would allow abortions when childbirth posed 
grave danger to the physical or mental health of a woman, when 
there was high likelihood of foetal abnormality, or when 
pregnancy resulted from rape, incest or felonious inter course. 
Between 1967 and the Supreme Court's 1973 decisions^^ in 
Roe and Doe, approximately one-third of the states had adopted, 
either in whole or in part, the Model Penal Code's provisions 
allowing abortions in instances other than where only the mother's 
life was in danger. Also, by the end of 1970, four states Alaska, 
Hawaii, New York and Washington) had repealed criminal 
penalties for abortions performed in early pregnancy by a 
registered medical practitioner, subject to stated procedural and 
'* Lewis, J. and Shimbukuro, Jono.: Abortion Law Development: A Brief overview, 
Congressional Research Service, January 28, 2001. 
*' Roe V. Wade, 410 U.S. 113, (1973) and Doe V. Balton, 410 U.S. 179(1973) 
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health requirements.^^ 
The first U.S. Supreme Court decision dealing with abortion 
was delivered in 1971. In United States V. Vuitch,^^ the court 
denied a vagueness challenge to the District of Columbia abortion 
statute. A majority of the court (Black, C.J. Berger, Harlan, White 
and Blackmun) held that the "health" exception was not 
unconstitutionally vague. The net effect of Vuitch decision was to 
expand the validity of abortion under the District of Columbia 
law's provision allowing abortions where "necessary for the 
mother's...health. 
b. The Supreme Court's 1973 Abortion Rulings 
Between 1968 and 1972, the constitutionality of restrictive 
abortion statutes of many states was challenged on the grounds of 
vagueness, violation of fundamental right of privacy, and denial of 
equal protection. These challenges met with mixed success in the 
lower courts. However, the landmark events in establishing the 
basic law governing abortion in the United States were the January 
1973 decisions of the United States Supreme Court. In 1973, the 
Supreme Court issued its rulings in Roe V. Wade and Doe V. 
Bolton!^^ In these companion cases the court found that Texas and 
'* Irving J. Solan, "The Law Governing Abortion Contraception & Sterilization" (1988), p-10 
New York 
*' [1971] 402 U.S. 62 
"^ In Roe V. Wade, 410 U.S. 113 (1973), the U.S. Supreme Court determined that the 
constitution protects a woman's decision whether or not to terminate her pregnancy. In the 
companion case Doe V. Bolton, 410 U.S. 179(1973), the court further held that a state may 
not unduly burden a woman's fundamental right to abortion by prohibiting and substantially 
limiting access to the means of effectuating her decision. 
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Georgia statutes regulating abortion interfered to an 
unconstitutional extent with a woman's right to decide whether to 
terminate her pregnancy. The Texas statute forbade all abortions 
except "for the purpose of saving the life of the mother." The 
Georgia enactment permitted abortions when continued pregnancy 
seriously threatened the woman's life or health, when the foetus 
was very likely to have severe birth defects, or when the 
pregnancy resulted from rape. The Georgia statute required, 
however, that abortion be performed only at accredited hospitals 
and only after approval by a hospital committed and two 
consulting physicians. 
The court held that states may not categorically prescribe 
abortions by making their performance a crime, and the states may 
not make abortions unnecessarily difficult to obtain by prescribing 
elaborate procedural guidelines. The constitutional basis for the 
decisions upon the conclusion that the Fourteenth Amendment 
right of personal privacy embraced a woman's decision whether to 
carry a pregnancy to term.'' Regarding the scope of the right of the 
Fourteenth Amendment's concept of personal liberty and 
restrictions upon state action", the court stated that it included 
only personal rights and can be deemed "fundamental" or implicit 
in the concept of ordered liberty "and bears some extension to 
activities related to marriage, procreation, contraception, family 
Roe, 410 U.S. 152(1973) 
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relationship, and child rearing and education."^^ Such a right... the 
court concluded is broad enough to include a woman's decision 
whether or not to terminate her pregnancy.^'' 
With respect to protection of the right against state 
interference, the court held that since the right of personal privacy 
is a fundamental right, only a "compelling state interest" could 
justify its limitation by a state. Thus while it recognized the 
legitimacy of the state interest in protecting maternal health and 
the preservation of the foetus potential life, and the existence of a 
rational connection between these two interests and the state's 
anti-abortion law, the court held these interest insufficient to 
justify an absolute ban on abortions.''' The court concluded that 
until the end of the first trimester, an abortion is no more 
dangerous to maternal health than child birth itself, and found 
that: "With respect to state's important and legitimate interest in 
the health of the mother, the 'compelling' point, in light of present 
medical knowledge, is approximately the end of the first 
trimester."^^ Only after the first trimester does the state's interest 
in protecting maternal health provide a sufficient basis to justify 
state regulation of abortion, and then only to protect this interest.^^ 
The compelling point with respect to state's interest in the 
potential life of the foetus "is at viability." Following viability, 
the state's interest permits it to regulate and even prohibit an 
92 
93 
94 
95 
96 
Roe, 410 U.S. 152-53(1973) 
Roe, 410 U.S. 153(1973) 
Ibid pp-148-50 
Roe, 410 U.S. 163(1973) 
Id at 164 
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abortion except when necessary, in appropriate medical judgment 
for the preservation of the life or health of the mother.'^ The court 
defined viability in Wade's case.^^ It summarized its holding as 
follows: 
This landmark (7-2) abortion decision voided the abortion 
laws of nearly every state. Striking down a Texas statute that 
prohibited all abortions except to save the mother's life, the 
Supreme Court per Blackmun, held that abortion was a 
constitutional right that the state could only abridge after the first 
six months of pregnancy. More specifically the court held that: 
1. the court had jurisdiction; 
2. Roe's case was not mooted, despite the birth of her child, 
because the case was "capable of repetition, yet evading 
review"; 
3. the right to privacy includes the right to abortion; 
4. since abortion is a fundamental right, state regulation must 
meet the "strict scrutiny" standard, which means the state 
must show it has a "compelling interest" in having the law; 
5. the word "person" in the 14"^  Amendment, does not apply to 
unborn; 
6. the state has an important interest in both preserving the 
health of a pregnant woman and in protecting foetal life; 
Ibid 
'* Roe, 410 U.S. 160 (1973). The Court defined viability as the point at which the foetus is 
potentially able to live outside the mother's womb although with artificial aid. 
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7. the state's interest in maternal health becomes compelling at 
three months; 
8. the state's interest in foetal life becomes compelling at 
viability-six months; 
9. the state may not regulate abortion at all during the first 
trimester; 
10. the state may regulate abortion during the second three 
months, but only for the protection of the woman's health; 
11. the state may regulate or ban abortion during the third 
trimester to protect foetal life.' ' 
In Doe case, the court reiterated its holding in Roe that the 
basic decision of when an abortion is proper rests with the 
pregnant mother and her physician, but extended Roe case by 
warning that as states may not prevent abortion by making their 
performance a crime, state may not make abortions unreasonably 
difficult to obtain by prescribing elaborate procedural barriers. In 
Doe, the companion case to Roe, the Supreme Court striking down 
parts of a "liberalized" statute from Georgia with 
health/rape/incest exceptions. Holding, (7-2) per Blackmun, that 
woman has a constitutional right to abortion from six months to 
birth, if her doctor, "in his best clinical judgment," in light of the 
patients age, "physical, emotional, psychological and familial" 
circumstances, finds it "necessary for her physical or mental 
health." The court struck down state requirements that abortion be 
Roe,4WV.S. 164-65(1973) 
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performed in licensed hospitals; that abortion be approved before 
hand by a hospital committee; and that two physician concur in the 
abortion decision.""^ 
The court in Roe case, also dealt with the question whether a 
foetus is a person and thereby protected under the Fourteenth 
Amendment and other provisions of the constitution. The court 
indicated that constitution never specifically defines, "person," 
but added that in nearly all the sections where the word person 
appears, "the use of the word is such that it has application only 
post-natally". None indicates with any assurance, that it has any 
possible pre-natal application.'°' The court emphasized that, given 
the fact that in the major part of the 19'*' century prevailing legal 
abortion practices were far freer than today, the court was 
persuaded "that the word 'person', as used in the Fourteenth 
Amendment, does not include the unborn."'"^ 
The court did not, however, resolve the question of when life 
actually begins. It instead articulated the legal concept of 
''viability", defined as the point at which the foetus is potentially 
able to live outside the womb, although the foetus may require 
artificial aid.'°^ Viability was defined as occurring between 24 to 
28 weeks of gestation. 
The effect of Roe decision on woman in the United States to 
terminate pregnancies was profound. After Roe, abortion 
"^ Doe V. Bo/lon 4\0 U.S. 196 (1973) 
"" Roe, 410 U.S. 157(1973) 
'°2 Id. at 158 
' " Id. at 160 
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procedure in the United States became widely available, legal, safe 
and simple. Within few years of the decision, data indicated that 
the mortality rate for women undergoing legal abortions-was 10 
times lower than the mortality rate for women that has illegal 
abortions and five times lower than the rate for women undergoing 
childbirth.'°^ 
c. Public Funding of Abortions 
Two categories of public funding cases have been heard and 
decided by Supreme Court. Those involving: 
1. funding restrictions for non-therapeutic (elective) 
abortions; and 
2. funding limitations for therapeutic (medically necessary) 
abortions. 
Restrictions on Public Funding of Non Therapeutic or Elective 
Abortions 
The Supreme Court in three related decisions'°^ ruled on the 
question whether the Medicaid statute or the constitution requires 
public funding of non therapeutic (elective) abortions for indigent 
women or access to public facilities for the performance of such 
abortions. The court held that the states have neither a statutory 
nor a constitutional obligation in this regard. 
'"^  Tandon, Usha. Population Law, 'An Instrument for Population Stablisation (2003) p-308 
"" See Beal V. Doe, 432 U.S. 438(1977); Maher V. Roe, 432 U.S. 464 (1977); Poelkar V. Doe, 
432 U.S. 519(1977) 
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Public Funding of Therapeutic or Medically Necessary 
Abortions 
The 1977 Supreme Court decisions'°^ left open the question 
whether Federal law, such as the Hyde Amendment could validly 
prohibit governmental funding of therapeutic abortions. In Mc 
Rae, A divided court held (5-4) per Stewart that, although abortion 
is held to be a constitutional right that does not mean that the state 
is obliged to pay for abortions. The court held that the equal 
protection and Due Process. Clauses simply do not require the 
state to fund the exercise of protected liberties-since this 
protection is against state interference, not private economic 
hardship.'°^ In a companion case'°^ raising similar issues, the court 
held that a state of Illinois statutory funding restriction 
comparable to the Federal Hyde Amendment also did not 
contravene the constitutional restrictions of the Equal Protection 
Clause of the Fourteenth Amendment. The court's ruling means 
there is no statutory or constitutional obligation of the states or 
Federal Government to fund all medically necessary abortions. 
Ibid 
"" See, Harris V. Mc Rae, 448 U.S. 297 (1980) 
'°* See, U.S. V. Zbaraz, 448 U.S. 358( 1980) 
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d. Supreme Court Decisions subsequent to Roe and Doe 
involving the substantive Right to Abortion 
Informed Consent/Waiting Periods. 
In Planned Parenthood of Central Missouri V. Danforth,^^^ 
the court held that informed consent statutes, which require a 
doctor to obtain the written consent of a woman after informing 
her of the dangers of abortion and possible alternatives, are 
constitutional if the requirements are related to maternal health. 
The requirements of an informed consent statute must also be 
narrowly drawn so as not to unduly interfere with the physician-
patient relationship, although the type of information required to 
be given to a woman of necessity may vary according to trimester 
of her pregnancy. 
While upholding record keeping and consent from 
requirements, the court, per Blackmun, struck down Missouri laws 
that mandated: 
(1) written spousal consent for elective/non therapeutic 
abortions; 
(2) parental consent for minors; 
(3) that late term abortions be performed in a manner that best 
permits a viable child's survival and a law that 
(4) banned second trimester saline abortions as a danger to 
maternal health. 
428 U.S. 52(1976) 
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In city of Akron V. Akron Centre for Reproductive Health^^^, 
along with various other provisions, the court struck down the 
informed written consent section of the ordinance. This provision 
required that the attending doctor should inform the woman "of 
the status of her pregnancy, the development of her foetus, the 
date of possible viability, the physical and emotional 
complications that may result from an abortion, and the 
availability of agencies to provide her with assistance and 
information with respect to birth control, adoption and 
childbirth.""' The attending physician was also required to till the 
patient of the risks involved and any other information, which in 
the physician's medical judgment would be critical to her decision 
of whether to terminate the pregnancy. The court found that this 
informed consent requirement to be constitutionally unacceptable 
because it essentially gave the government unreviewable authority 
over what information was to be given to a woman before she 
decide whether have an abortion.''^ The Supreme Court also 
invalidated the 24-hour waiting period as "an arbitrary and 
inflexible waiting period." 
Spousal/Parental Consent 
The court in Danforti 
which require a written statement by the father of the foetus 
I 1 T 
The court in Danforth, found that spousal consent statutes, 
"° [1983] 462 U.S. 416 
' ' ' City of Akron, 462 U.S. p-442 
"^ ld.atp-445 
"^ Supra note 25 
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affirming his consent to the abortion, are unconstitutional, if the 
statutes allow the husband unilaterally prohibit the abortion in the 
first trimester. 
With respect to parental consent statutes, the Supreme Court 
held that in Danforth that statutes, which allow a parent or 
guardian to absolutely prohibit an abortion to be performed on a 
minor child, were unconstitutional. Subsequently in Bellotti V. 
Baird^^^ the court, entitled a minor to some proceeding which 
allows her to prove her ability to make an informed decision 
independent of her parents or, even if she is incapable of making 
the decision, at least showing that abortion would be in her best 
interest. 
In a 1983 decision"^ the Supreme Court upheld Missouri's 
parental consent requirement, which, did provide an alternative 
procedure by which a pregnant immature minor could show in 
court that she was sufficiently mature to make the abortion 
decision herself or that, despite her immaturity, an abortion would 
in her best interests. 
In City of Akron,^^^ the court invalidated the challenged 
Akron ordinance provision relating to where abortion can be 
performed. The requirement stated that any second trimester 
abortion had to be performed in a full-service hospital. The 
accreditation of these facilities required compliance with 
"" 443 U.S. 622 (1979) 
" ' Planned Parenthood of Kansas City, Missouri Inc. V. Ashcroft, 462 U.S. 476 (1983) 
"* City of Akron V. Akron Centre for Reproductive Health, Inc. 462 U.S. 435 (1983) 
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comprehensive standards governing an executive variety of health 
and surgical services. The result was that abortions under this 
section of the Akron ordinance could not be performed in 
outpatient facilities that were not part of an acute-care, full 
service hospital. The court found this restriction unconstitutional, 
noting that the possibility of having to travel to find facilities 
could result to both financial expense and added risk to a woman's 
health. 
In Simopoulos V. Virginia , the Supreme Court ruled that 
Virginia's mandatory hospitalization requirement for second 
trimester abortion was constitutional. The court distinguished the 
requirement in question from those it invalidated in city of Akron 
and Ashcroft, which mandated that all second trimester abortions 
be performed in acute care facilities. In Simopoulos, the court said 
that, in contrast, the Virginia law did not require that second 
trimester abortions be performed exclusively in full-service 
hospitals. The court said; under "Virginia's hospitalization 
requirement, outpatient surgical hospitals may qualify for 
licensing as 'hospitals' in which second trimester abortions 
lawfully may be performed."^ 
The Supreme Court's articulation of the concept of viability 
has required further elaboration, particularly with regard to the 
critical question that at what point a foetus has reached viability. 
In Roe, the court defined viability as the point at which the foetus 
' " 462, U.S. 506(1983) 
' " Simopoulos, Id. at p-516 
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is "potentially able to live outside the mother's womb, albeit with 
artificial aid"." ' Such potentiality, however, must be for 
"meaningful life" and this cannot encompass simply momentary 
survival.'^° 
In Ashcroft, the court found that the second physician 
requirement during the third trimester was permissible under the 
constitution because it "reasonably furthers the State's compelling 
1 9 I 
interest in protecting the lives of viable foetuses..." 
The 1983 Supreme Court decisions in City of Akron, 
Ashcroft, and Simopoulos, settled questions relating to hospital 
requirements for second trimester abortions, informed consent 
requirements, waiting periods, parental notification and consent. 
The Supreme Court reaffirmed its decision in Roe and its intention 
to continue to follow the trimester framework balancing a 
woman's constitutional right to decide whether to terminate a 
pregnancy with the state's interest in protecting potential life, 
which becomes "compelling" at the point of viability, i.e., when 
the foetus can exist outside of mother's womb either on its own or 
through artificial means. Again, in 1986, the court reaffirmed Roe 
in Thornburg V. American College of Obstetricians and 
Gynaecolotists.^^^ The last case where a majority of court would 
adhere completely to Roe. The court struck down provisions of a 
Pennsylvania state law requiring: 
' " Roe, 410 U.S. p-160 [1973] 
'^ ^ Roe, 410 U.S. p-163 [1973] 
'^' Supra note 33, p.486 
'^ ^ 476 U.S. 747(1986) 
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1. that a woman receive information on abortion alternatives 
and human development in utero; 
2. that a woman receive information about the possible health 
dangers of abortion; 
3. the keeping detailed statistical records of abortions; 
4. that post-viability abortions be performed in such a way as 
to allow a child to survive the procedure, unless this would 
significantly increase risk to the woman; 
5. that a second physician be present at post viability abortions 
to care for a child who survives the procedure. 
The court held that these provisions: 
i. invaded the privacy of the woman and her doctor; 
ii. were calculated by the Pennsylvania legislature to 
"intimidate" women and try to dissuade them from having 
abortions; 
iii. impermissibly put the lives of viable foetuses over the health 
concerns of women. 
Blackmun's opinion is peculiarly arcrimonious, as he sees in 
these statutes a conscious refusal of the Pennsylvania Legislature 
to heed the constitutional mandate of Roe. Even prior supporters 
of Roe (like C.J. Burger) seem to think that Blackmun's opinion 
has gone too far in rejecting even limited state regulation, 
including informed consent mandates. 
In 1989, the Supreme Court upheld the constitutionality of 
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the State of Missouri's abortion statute.'^^ In this 5-4 decision, 
while the majority did not overrule Roe, it indicated that it was 
willing to apply a less stringent standard of review to state 
restrictions on abortion. Thus Webster was the first sharp 
departure from Roe. The court, (5-4) per Rehnquist, let stand a 
Missouri statute stating that: 
1. human life began at conception; 
2. barring the use of state property for performing abortions; 
and 
3. requiring viability tests for advanced pregnancies, i.e., 
requiring physicians believing a woman desiring an 
abortion to be at least 20 weeks pregnant to perform tests to 
determine whether the foetus is viable. Webster set the stage 
for the court's 1992 decision in Casey. 
The majority opinion in Webster became splintered when 
justices reviewed the Missouri provision respecting a doctor's 
testing for viability at 20 weeks of pregnancy. 
In Roe, the court held that in the second trimester of 
pregnancy, the state could regulate abortion only in the interests 
of the health of the mother; and that it is only after viability (when 
the foetus can exist outside the womb on its own or through 
artificial means) that states are allowed to actually restrict 
abortions in the interests of protecting the foetus, i.e., potential 
life. A plurality disagreed with the Roe reasoning in this context 
' " Webster V. Reproductive Health Services, 492 U.S. 490 (1989) 
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and with the trimester framework upon which, it is predicted. 
Chief justice Rehnquist and justices White and Kennedy instead 
proposed to apply a new standard of review for state abortion 
restrictions: whether the state regulation "permissibly furthers the 
state's interest in protecting potential human life." They 
concluded that the Missouri law's viability testing requirements 
did and therefore found that provision to be constitutional. The 
plurality put in doubt the whole concept of "viability" as the basis 
of determining when the state's interest in regulating abortion 
pertains: "we do not see why the state's interest in protecting 
potential human life should come into existence only at the time of 
viability, and there should therefore be a rigid line allowing state 
regulation after viability but prohibiting it before viability". 
Thus in a plurality the court held'^'* that the state has a 
"compelling" interest in foetal life throughout pregnancy and that 
the trimester framework of Roe and its viability line ought to be 
discarded. If states had a "compelling interest" in preserving life 
in utero throughout pregnancy-then by Roe's own terms a state 
could forbid all non therapeutic abortions. Justice O'Connor 
declined to join this part of the opinion, though her earlier opinion 
in Akron^^^ had expressly held the same thing. So the court 
declined to play out this position by overturning Roe. Instead, the 
court merely upheld the legislation infront of it. The court left 
abortion law in flux-not expressly overturning Roe, but not 
"' Id.p-519 
^ Su?tanote34 
207 
Legal Issues & Legislation in U.K., Ireland, & U.S.A. 
following it either. In the eyes of many, the court seemed poised 
to do away with Roe. A number of legislatures took the cue and 
began to pass new abortion restrictions. Hodgson V. Minnesota 
(5-4 against absolute notice, 5-4 for by-pass). The court held that 
the 14"^  Amendment requires a judicial by pass process in a law 
mandating parental notice to both parents of an underage girl. The 
law may require a 48-hour waiting period between notification and 
the abortion to give the parents a "realistic opportunity" to talk to 
the daughter. 
Ohio V. Akron Centre. For Reproductive Health^^^, (6-3) A 
state may require parental notification before an abortion is 
performed on an under age girl, provided that the law allows a 
judicial by-pass if the judge believes it is in her best interest. 
e. A Shift in Direction: Planned Parenthood of South Eastern 
Pennsylvania V. Casey^^^ 
Planned parent hood V. Casey is one of the most important 
in the series of United States Supreme Court decisions addressing 
the constitutionality of state abortion restrictions. Although 
Planned Parenthood was only decided in mid-1992, it is clearly the 
product of another era- an era in which a 'litmus test' on abortion 
and Roe V. Wade (the Supreme Court's 1973 decision declaring 
a woman's right to an abortion a 'fundamental constitutional 
126 
127 
128 
129 
497 U.S. 417 (1990) 
497 U.S. 502(1990) 
505 U.S. 833(1992) 
(1973) 410 U.S. 113 
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right') appeared to govern the selection of Federal judges.'•^^ Yet, 
despite the election of President Clinton, Planned Parenthood is of 
immediate and continuing relevance not only because it remains 
the most recent Supreme Court abortion decision'^', but also 
because of its extended discussion of stare decisis. 
The Casey case^^^ was decided by the U.S. Supreme Court on 
June 29, 1992. In a highly fractionated 5-4 decision, the court 
reaffirmed the basic constitutional right to an abortion while 
simultaneously allowing some new restrictions. The plurality 
opinion indicated that state laws, which contained an outright ban 
on abortion, would be unconstitutional. Nevertheless, the court 
rejected the trimester framework set forth in Roe and the strict 
scrutiny standard of judicial review of abortion restriction and 
held that states have legitimate interest in protecting the health of 
the woman and the life of the unborn child from the outset of the 
pregnancy. The court adopted a new analysis, "Undue burden." 
Court will now need to ask the question whether a state abortion 
restriction has the effect of imposing an "undue burden" on a 
woman's right to obtain an abortion. "Undue burden" was defined 
131 
132 
Both President Reagan and President Busii were elected on Republican Party Platforms that 
supported a constitutional amendment forbidding abortion and the 'appointment of judges 
who respect traditional family values and the sanctity of innocent human life.' Dworkin, 
Life's Dominion (New York: Knopr, 1993) p-8 
The court has thus far declined to review lower court decisions that might have provided a 
basis for clarification of its Planned Parenthood holding on 15* November 1993, the court 
refused to review 
Planned Parenthood V. Casey, 505 U.S. 833 {\991)Barnes V. Mississippi, a Fifth Circuit 
decision that found constitutional a Mississippi law requiring woman under 18 to obtain the 
consent of both parents or a judge before having an abortion, quoted in, ''Planned Parenthood 
V. Casey: The Role of Stare Decisis, Vaness Laird, Modem Law Review Limited (1994) p-
46L Casey, 505 U.S. p 877(1992) 
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as a "substantial obstacle in the path of a woman seeking an 
abortion of a non viable foetus." 
The Court applied this new analysis to the Pennsylvania 
statute and concluded that four of the provisions did not impose an 
"undue burden" on the right to abortion and were constitutional. 
Those provisions upheld were the 24-hours waiting period, an 
informed consent requirement, a parental consent provision for 
minors and a record keeping requirements. The court also upheld 
the "medical emergency" definition under which other 
requirements can be waived. The spousal notification provision, 
requiring a married woman to tell her husband she intends to have 
an abortion, did not survive the "undue burden" test and it was 
struck down as being unconstitutional. 
The Supreme Court decision in Casey also adopted a more 
lenient standard for analyzing the constitutionality of abortion 
restrictions than had been articulated in previous rulings. The 
court ruled that the state's interest in protecting the potentiality of 
human life extended throughout the course of the pregnancy, and 
thus the state could regulate, even to the point of favouring child 
birth over abortion, from the outset, if it does not "unduly burden" 
a woman's right to choose the abortion. Under Roe, which utilize 
the trimester framework, during the first trimester of pregnancy, 
the woman's decision to terminate her pregnancy was reached in 
consultation between her and her doctor with virtually no state 
involvement. Also under Roe, abortion was a fundamental right" 
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that could not be restricted by the state except to serve a 
"compelling" state interest. Roe's strict scrutiny form of review 
resulted in most regulation being invalidated during the first two 
trimester of pregnancy. The "Undue burden" standard seems to 
allow more regulation during that period. This is evident from the 
court's over ruling, in part, two of its earlier decisions which had 
followed Roe: City of Akron and Thornburgh V. American College 
of Obstetricians and Gynecologist.^^^ In those cases, the court 
applying strict scrutiny, struck down 24-hour waiting periods and 
informed consent provisions. In contrast, the court in Casey 
upheld similar provisions after applying the undue burden 
standard. This decision has replaced Roe V. Wade as the dominant 
precedent on abortion in this country. It is long and comprehensive 
and is probably the best single examination of all the legal 
perspectives available. This case may represent the closest Roe V. 
Wade has ever come to being overturned. 
The Presidential administration that came into office (after 
Casey decision) in January 1993 took swift action on the issue of 
federal limitations on abortions, thus suggesting that the abortion 
debate may have taken a new direction.''^'' On 22 January 1993 (the 
twentieth anniversary of Roe V. Wade), and only a few days into 
the new presidency, the policies of the previous administrations 
that were intended to discourage women from obtaining abortions 
' " Thronburgh V. American College of Obstetricians and Gynecologists, 476 U.S. 747 (1986) 
'^ '' United Nations, Department of Economic and Social Information and Policy Analysis, 
Population Division, Abortion Policies-A Globa.l Review, vol. Ill, 163 (1995) 
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were rescinded. First, the President of the United States lifted 
restrictions on abortion counseling at federally financed family 
planning clinics that had been in effect since 1992 as well as the 
ban on federal research using foetal tissue from aborted fetuses 
that was imposed in 1989. Another Presidential order allowed 
physicians at United States military hospitals to resume 
performing abortions for armed services personnel and for their 
dependants that paid the cost. Federally financed abortions for 
military personnel have been barred since 1979 except in cases 
where the life of the pregnant woman was in danger. A fourth 
order cleared the way for United States funds to flow to 
international efforts providing abortions and other family planning 
services. Previously, the Government policy stipulated that the 
United States Government would not support international 
programmes that offered abortion services.'''^ 
In Sternberg V. Carhart^^^, following the Casey case the court 
appeared reluctant to review another abortion case. Contrary 
decisions by the U.S. Court of Appeals regarding the validity of 
state statutes prohibiting "partial-birth" abortions have prompted 
the court to decide Stenberg V. Carhart. 
So - called "Partial-birth" abortion is performed in the 
second and third trimester of pregnancy. The term "partial birth 
abortion" refers generally to a method of abortion commonly 
called "dialation and extraction" or "D & X" by the medical 
Ibid 
530 U.S. 914, 120 S. Ct. 2597 (2000) 
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community. D & X involves the extraction, from the uterus and 
into the vagina, of all of the body of a foetus except the head.'^^ 
The foetus is then killed by extracting the contents of the skull, 
and an intact foetus is delivered.'^^ D & X is one of several 
abortion methods. A partial breach delivery is not considered a 
"birth" at common law, where it is the passage of the head that is 
essential. "Dilation and evacuation" or "D & E" is most common 
procedure.'^^ D & E involves the dilation of cervix and the 
dismemberment of the foetus inside the uterus.''*° Foetal parts are 
later removed from the uterus either with forceps or by suction. 
The procedural similarities between the D & X and D & E 
procedures have prompted concern that the language of state 
partial-birth abortion bans may prohibit both methods of 
abortion.'"" 
Laws to ban this uniquely controversial late term abortion 
procedure have been passed in at least thirty states. In Stenberg, a 
Nebraska physician who performs abortions at a specialized 
abortion facility sought a declaration that Nebraskas partial birth 
137 
138 
139 
140 
141 
See Stenberg, 120 S. Ct at 2607-08 (2000) 
Ibid 
Id. p 2606 
Ibid 
See women's Medical Professional Corporation V. Voinovich, 523 U.S. 1036 (1998) ("The 
primary destinction between the two procedure is that the D & E procedure in a dismembered 
foetus while the D & X procedure results in a relatively intact foetus. More specifically, the D 
& E procedure involves dismembering the foetus in utero before compressing the skull by 
means of suction, while D & X procedure involves removing intact all but the head of the 
foetus from the uterus and then compressing the skull by means of suction. In both 
procedures, the foetal head must be compressed, because it is usually too large to pass through 
a woman's dialated cervix. In the D & E procedure, this is typically accomplished by either 
suctioning the intercamial matter or by crusHTng the skull, while in D & X procedure it is 
always accomplished by suctioning the intracranial matter") 
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abortion ban statute violates the U.S. constitution. The Nebraska 
statute provides: 
"No partial birth abortion shall be performed in this state, 
unless such procedure is necessary to save the life of the mother 
whose life is endangered by a physical disorder, physical illness or 
physical injury, including a life endangering physical condition 
caused by or arising from the pregnancy itself'.'"*^ 
The term partial birth abortion is defined by the statute as an 
abortion procedure in which the person performing the abortion 
partially delivers vaginally a living unborn child before killing the 
unborn child and completing the delivery.'''^ 
The term "partially delivers vaginally a living unborn child 
before killing the unborn child" means deliberately and 
intentionally delivering into the vagina a living unborn child, or a 
substantial portion thereof, for the purpose of performing a 
procedure that the person performing such procedure knows will 
kill the unborn child and does kill the unborn child."''*'* 
Carhart, among his arguments, maintained that the meaning 
of the term "Substantial portion" in the Nebraska statute is unclear 
and thus, could include the common D & E procedure in its ban of 
partial-birth abortions. Because the Nebraska legislature failed to 
provide a definition for "Substantial portion," the U.S. Court of 
Appeal for the Eighth Circuit interpreted the Nebraska statute to 
'"^  Nebraska. Rev. Stautet. Section 28-328 Subsection( 1) 
'"^  Nebraska. Rev. Statute, Section 28-326 (9) 
Ibid 
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prohibit both the D & X and D & E procedures: "if; 'substantial 
portion' an arm or leg-and surely it must then the ban...includes 
both the D & X and D & E procedures."'"^ The 
Eighth circuit acknowledged that during the D & E procedure, the 
physician dismembers the foetus in the uterine cavity using sharp 
instruments such as forceps, and suction and then removes the 
foetal parts by pulling them out piece by piece through the 
cervical". 
The state, argued that the statute applied only to the 
deliberate and intentional performance of a partial birth abortion; 
that is, the partial delivery of a living foetus vaginally, the killing 
of the foetus, and the completion of the delivery.''*^ However the 
Eighth circuit found that the D & E procedure involves all the 
same steps: "The physician intentionally brings a substantial part 
of the foetus into the vagina, dismembers the foetus, leading to 
foetal demise, and complete the delivery. A physician need not let 
out with the intent to perform a D & X procedure in order to 
violate the statute.''*^ 
The Supreme Court affirmed the Eighth circuit decision by a 
5-4 margin. The court based its decision on two determinations 
First; the court concluded that the Nebraska statute lacks any 
exception for the preservation of the health of the mother. Second, 
the court found that the statute imposes an undue burden on the 
145 
'^ ^ Ibid 
Ibid 
Carhart v. Stenberg, 192 F. 3d 1142, 1150 (8* Circle. 1999) 
215 
Legal Issues & Legislation in U.K., Ireland, & U.S.A. 
right to choose abortion because its language covers more than the 
D & X procedure. 
Despite the court's previous instructions in Roe and Casey, 
that abortion statute must include an exception where it is 
"necessary, in appropriate medical judgment, for preservation of 
the life or health of the mother," the state argued that Nebraska's 
partial birth abortion statute does not require a health exception 
because safe alternatives remains available to women and a ban on 
partial birth abortions would create no risk to the health of the 
women.''** Although the court conceded that the actual need for 
the D & X procedure is uncertain, it recognized that the procedure 
could be safer in certain circumstances.''*^ Thus, the court stated, 
"a statute that altogether forbids D & X creates a significant 
health risk... the statute consequently must contain a health 
exception."'^" The court finds partial birth abortion legislation 
constitutional if it meets the required criteria. 
Thus it is always difficult for a court of appeals to predict 
how justices of Supreme Court will apply a phrase with as much 
plasticity as "undue burden". But the best estimate is that 
"Undue" rather than "burden" is the key word, and that "undue" 
means not only "substantial" (a small cost or inconvenience is not 
"undue) but also that the burden must be undue in relation to the 
woman's interests, rather than undue in relation to the court's 
148 
149 
150 
Slenberg, 120 S. Ct. p. 2610 (2000) 
Id 2613 
Ibid 
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assessment of society's interests. An "undue burden" on an 
abortion decision for health reasons will presumably be judged 
differently than those that are purely elective in nature. 
In Casey,'^' the Supreme Court apparently applied the 
"undue burden" standard to Doe'^^- type health situations. 
However, Casey offers little guidance in applying the standard, 
other than to say that a statute that does not "in any way pose a 
significant threat to the life or health of the woman" is 
constitutional, which is obvious enough. 
f. Chronology of the development of Abortion Law *^^ 
t h 
Before 1970 most states enact laws in 19 century generally 
prohibiting abortions; movement to reform or repeal statutes forms 
in 1950s, advances slowly through 1960s. 
1970s Abortion-reform movement gains in state legislatures, 
then wins constitutional ruling from U.S. Supreme Court; decision 
spawns "right-to-life" movement. 
1970 
New York and three other states pass abortion "repeal laws." 
1973 
Supreme Court's Roe V. Wade decision establishes a woman's 
qualified constitutional right to abortion during most of 
pregnancy; "right-to-life" groups seek to limit or overturn ruling. 
' " Planned Parenthood V. Casey 505 U.S. 880 (1992) 
' " Doe V. Bolton, 410 U.S. 179 (1973) 
' " CQ on the Web: www.cqapress.com Washington DC (2003) p-259 
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1977 
Supreme Court allows states to deny abortion funding under 
Medicaid; three years later, court similarly upholds Hyde 
amendment barring use of federal funds for abortion for poor 
women. 
1980s Presidents Reagan and Bush support antiabortion 
initiatives; Supreme Court, in conservative shift, upholds some 
abortion regulations. 
1983 
Parental consent for abortion for minors upheld by Supreme Court 
if law allows "judicial-bypass" procedure; court invalidates 
"informed consent" and waiting-period provisions. 
1984 
Reagan adopts "Maxico City" policy to bar U.S. funds to groups 
that promote abortion overseas. 
1989 
Missouri abortion law upheld by Supreme Court in 5-4 vote; four 
justices criticize Roe, one short of majority. 
1990s Supreme Court reaffirms Roe's "essential holding," with 
modification; President Clinton adopts abortion-rights stands on 
several issues. 
1991 
Supreme Court upholds rule barring abortion counseling at 
federally funded family-planning clinics. 
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1992 
Three-justice plurality provides key votes for Supreme Court to 
reaffirm Roe while giving states leeway to regulate abortion unless 
laws impose "undue burden" on women's rights; ruling upholds 
most provisions of Pennsylvania law, including waiting period and 
informed consent. 
1993 
President Clinton reverses several Reagan-era anti-abortion 
policies on Roe's 20'*' anniversary ... First killing of doctor who 
performs abortions. 
1994 
Congress approves Freedom of Access to Clinic Entrances Act to 
establish criminal and civil penalties for use of force to intimidate 
abortion-clinic staff, patients. 
1996. 1997 Clinton vetoes bills passed by Congress to ban 
"partial-birth & abortions". 
2000 
Present President Bush supports antiabortion initiatives in 
Congress, controlled by Republicans after midterm elections." 
2000 
Supreme Court on June 28 strikes down Nebraska statute banning 
"partial-birth" abortions...Food and Drug Administration in 
September approves the "abortion pill" RU-486...Texas Gov. 
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Goerge W. Bush soft-pedals anti-abortion views during 
presidential campaign, wins disputed election. 
2001 
President Bush re-establishes "global gag rule" on his first 
workday, barring federal funds for international organizations that 
promote abortions; draws fire from abortion-rights groups on 
judicial nominations. 
2002 
Bush signs Born-Alive Infants Protection Act on Aug. 5... Health 
and Human Services regulation approved Sept. 27 allows states to 
define fetus as "unborn child for purposes of prenatal care under 
federal health-insurance program. 
2003 
Roe's 30"^ anniversary marked by demonstrations by both sides... 
Partial-birth abortion ban approved by Senate March 12, with 
House expected to follow and send to Bush to become law subject 
to certain court test. 
A careful perusal of the different countries would reveal that 
the countries are divided on the issue. Some of the countries 
permit abortion freely, others permit with limitations and some do 
not permit at all. The difference in approach is perhaps because of 
the strong feelings and attitude of the people, influence of the 
religion and various other social, economic, psychological and 
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moral factors etc., that influence the state to allow or not to allow 
abortion or to permit or not to permit abortion with qualifications. 
The most commonly cited instances in which abortion is 
permitted include the following: 
(a) Intervention to save the life of the woman (life ground); 
(b) Preservation of the physical health of the woman 
(c) Preservation of the mental health of the woman (broad 
health grounds); 
(d) Termination of Pregnancy resulting from rape or incest 
(juridical grounds); 
(e) Suspicion of foetal impairment (foetal defect); 
(f) Termination of pregnancy for economic or social reasons 
(social grounds). 
These are the grounds for abortion that are coded in the first 
section of each country. A few countries may recognize additional 
grounds for abortion, including the presence in the mother of the 
human immunodeficiency virus (HIV); the age of the mother, when 
the pregnant woman is a minor; or contraceptive failure. 
(i) Intervention to save the life of the woman 
The performance of abortion is most commonly permitted on 
the grounds of saving the life of the pregnant woman. However, in 
general, the life threatening situations are not specified but left to 
the judgment of the physicians performing and/or approving the 
performance of the abortion. Almost all countries allow abortions 
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to be performed to save the life of the pregnant woman either 
explicitly or under the general criminal law principle of necessity. 
(ii) Preservation of physical health of the woman 
In the majority of countries, abortion is permitted when it is 
necessary to preserve the physical health of woman. The term 
"physical health," however has been defined in a number of 
different ways. In general, the countries of the British 
Commonwealth permit a broader definition of health than do the 
African or Latin American countries adhering to civil law. 
(Hi) Preservation of the mental health of the woman 
Many abortion laws specifically provide for the legal 
performance of abortions in cases involving a threat to the mental 
health of the pregnant woman. "Mental health" however, varies 
significantly. In most of the Commonwealth countries, mental 
health is defined to include emotional distress caused to children 
of the marriage or emotional distress caused to the pregnant 
woman as a result of her environment. In these cases, the country 
is said as permitting abortions for socio-economic reasons. 
(iv) Termination of pregnancy resulting from rape or incest 
Permitting abortions to be performed in cases of rape or 
incest is a common provision of the world's abortion laws. Even in 
countries with restrictive abortion legislation, such as the Latin 
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American countries, abortion is allowed on these grounds. Some 
countries specifically mention rape and incest in their legislation. 
Other countries refer to these as cases in which the pregnancy is 
the result of a "criminal offence", with no specification of the 
nature of the offence. This phrasing of law is somewhat broader, 
encompassing statutory rape (consexual sex with a minor) as well 
as forced rape or incest. 
(v) Suspicion of foetal impairment 
As the case with juridical the grounds for abortion, abortions 
are often permitted on the grounds of foetal impairment in 
countries with restrictive abortion laws. 
(vi) Termination of pregnancy for economic or social reasons 
The phrasing of laws permitting abortion on socio medical, 
social or economic grounds varies widely. Some specifically 
mention social or economic conditions while others only imply 
them. For example, in Barbados, the abortion law specifies that, in 
determining whether the continuation of the pregnancy would 
involve a risk of injury to the health of the pregnant woman, the 
medical practitioner must take into account the "pregnant woman's 
social or economic environment, whether actual or foreseeable." In 
New South Wales, Australia, where similar wording is employed, 
reference is made to social and economic stresses. 
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(vii) Availability on request: abortion permitted on all grounds 
In countries that allow abortions to be performed on request, 
a pregnant woman seeking an abortion is not required to justify 
her desire to have an abortion under the law. She needs only to 
find a physician who is willing to perform an abortion. In a 
number of countries, such as Albania, Belgium and France, she 
may be required to state that she is in a situation of crisis or 
distress. The requirement, however, is purely a formality and the 
decision to have the abortion is still completely her own so long as 
she finds a physician who agrees to perform the abortion. 
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CHAPTER VI 
PNDT ACT: A CRITICAL ANALYSIS 
Sex Selective Abortion 
Sex selective abortion is a fairly recent phenomenon, 
however, its roots can be traced back to the age-old practice of 
female infanticide. One British official, James Thomason, while 
speaking to a group of landowners in Uttar Pradesh in 1835 
referred to one of them as a son-in-law of another. His remark 
"raised a sarcastic laugh among them and a bystander briefly 
explained that he could not be a son-in-law since there were no 
daughters in the village. Thomas was told that the birth of a 
daughter was considered a most serious calamity and she was 
seldom allowed to live."' Realization of the occurrence of this 
practice prompted the British to pass the Infanticide Act in 1870, 
making female infanticide illegal. It was not until 1871, however, 
in the setting of India's first Census Survey, that the scope of the 
problem of infanticide became evident. At that time it was noted 
that there was a significantly abnormal sex ratio of 940 women to 
1000 men. Since this ratio was inverse of what had been observed 
in England and other countries where women outnumber men, the 
paucity of women in India invited much speculation. The abnormal 
sex ratio was also to the fact that Indian women had a higher 
Miller, B. 1981; The Endangered Sex: Neglect of Female Children in Rural North India. 
Ithaca, NY. Cornell Univ. Press p. 139. 
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mortality rate then men from both natural causes such as 
childbirth, as well as unnatural causes e.g. infanticide and Sati 
(the practice of a widow throwing herself on husbands funeral 
pyre). There was also belief that there is a purposeful under 
reporting of women from families who distrusted the British 
motives. But subsequent census reports showed no improvement in 
the abnormal sex ratio despite attempts to ensure that all women 
were reported. 
The Infanticide Act was difficult to enforce in a country 
where most birth took place in the home and where vital 
registration was not commonly done. Autopsies were not 
performed on corpses except in the unusual circumstance in which 
the police were notified. Given the high infant mortality rate due 
to natural causes in India, a female infant could easily be 
suffocated, poisoned or starved without arousing the suspicions of 
others. Moreover, because of the seemingly widespread acceptance 
of the practice, it is not clear whether anyone would feel morally 
compelled to report a suspicious incident. Aware of the limitation 
of legislation, the British made other attempts to curtail the 
incidence of infanticide. They established a government dowry 
fund to aid destitute families who felt that they could not afford 
another daughter. They held conferences with the princely 
families. They threatened with imprisonment and fines. Their 
efforts might have curtailed the incidence of outright infanticide, 
but many felt that it was supplanted by more subtle neglect. Even 
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if there is no deliberate design of hastening a girl 's death, there is 
no doubt that, as a rule, she received less attention than would be 
bestowed upon a son.^ The other effect of British policies was that 
the act of female infanticide became secretive for fear of legal 
action. As a result, much of the evidence as to the prevalence of 
female infanticide had to be extrapolated from the census data 
rather than direct surveys. The low sex ratio is largely responsible 
for the o"Cerall preponderance of males over females in the world. 
According to the Census of India, 2001, the sex ratio stands 
at 933 for the country as a whole. This is a welcome improvement 
from the 1991 census, which had recorded 927 females for every 
1000 males. Statement 01 and Figure 01 present the trend in sex 
ratio in India since 1901. 
Statement-1 
Sex ratio-India: 1901-2001^ 
Census Year 
1 
1901 
1911 
1921 
1931 
1941 
1951 
1961 
1971 
1981 
1991 
2001 
Sex ratio (females per 1,000 males) 
2 
972 
964 
955 
950 
945 
946 
941 
930 
934 
927 
933 
1901, Census of India as quoted in Miller, 1981. 
Census of India 2001, Provisional Population Total Paper-1 of 2001. Registrar General and 
Census Commissioner of India p. 85. 
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Fig. 1^  
INDIA SEX RATIO 1901-2001 
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The sex ratio in the country had always remained 
unfavorable to females. Moreover, barring some hiccups, it has 
shown a long term declining trend. The sex ratio at the beginning 
of the twentieth century was 972 and thereafter showed continuous 
decline until 1941. In 1951 there was a marginal increase of one 
point, but thereafter it again dropped for two consecutive decades 
to reach 930 in 1971. In fact, between 1961-71, the country saw 
the sharpest decline of 11 points in the sex ratio. Thereafter, it has 
fluctuated marginally around 930 in successive censuses. 
Census of India 200 l ,p-87 
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A. Sex Selective Abortion Methods 
The decline in sex ratio, according to many groups, is at 
least partially attributable to the introduction of methods of 
prenatal sex determination of India in the 1970's. Sex selective 
abortion depends on the ability of a physician or technician to 
determine the sex of the foetus before birth, something that could 
not be done reliably before the advent of ultrasound and 
amniocentesis. The long standing tradition of son preference, 
coupled with medical technology now gives the status conscious 
Indian families the 'choice ' between payment of large dowry for 
their daughters or elimination of daughters. The son preference is 
also directly tied to the existence of a patriarchal society in which; 
"A daughter is usually only a temporary member of her 
family of origin, since she will leave it as soon as she is old 
enough to marry. Her children, like her labour, will belong to her 
husband's family, not that of her father or mother. Even if her 
husband is required to pay a bride price to her parents, this is not 
usually to cover the cost of her upbringing. If on the other hand, 
her parents are required to provide a dowry, the cost of raising 
daughters is apt to be perceived as far greater than any resulting 
benefits.^" 
The traditional method of getting rid of the unwanted girl 
child was female infanticide where the female baby was done away 
with after birth in various ways by either poisoning the baby or 
' Warren, Mary Anne. Gendercide: The Implication of Sex Selection (1985) p-14. 
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letting her choke on husk or simply by crushing her skull under a 
charpoy. With the advancement of medical technology, 
sophisticated techniques can now be used or rather misused, to get 
rid of her before birth. Through ultrasound scans, amniocentesis 
and chorionic villi sampling, the sex of the foetus can be 
determined during the pregnancy of the woman and the foetus is 
aborted if found to be female. The practice of sex determination 
through ultrasound and amniocentesis largely started dominating 
the scene since the late 1970s and early 80s, especially in Punjab 
and Haryana. Slogan like "Boy or a Girl", spend 500 now, save 5 
lakhs then" flooded the entire Punjab, Haryana, Western Uttar 
Pradesh and Rajasthan belt during the eighties.^ Dramatic 
reduction of birth rates since the eighties coupled with reliable 
and cheaper ultrasound machines in the nineties, enabling 
accessibility of foetal sex testing to a much larger population 
across the country contributed to the intensification of son 
preference in our patriarchal society, whose immediate concern is 
to have sons who can help out in the fields, take care of them in 
their old age and who will continue the family line. According to 
the 2001 census, Punjab and Haryana, two of the most affluent 
states in India, have the lowest sex ratios of 793/1000 and 
820/1000 respectively for the 0-6 years section. 
Mehta, Swati and Kothari, Jayna: "Pre-Natal Sex Selection and the Law" From the Lawyers 
Collective, (Nov-2001) p.4 
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Table/Stateinent-2^ 
Sex ratio of total population and child population in the age group 0-6: 1961-2001 
Year 
1 
1961 
1971 
1981 
1991 
2001 
Sex ratio in age group 0-6 
2 
976 
964 
962 
945 
927 
Overall sex ratio 
3 
941 
930 
934 
927 
933 
It is clear that the sex ratio in the age group 0-6 has 
decreased at a much faster pace than the overall sex ratio of the 
country after 1981. It is a clear manifest of sex selective abortion. 
The decreasing sex ratio in this child population perhaps has a 
cascading effect on population over a period of time leading to 
diminishing sex ratio in the country. One thing is clear- the 
imbalance that has set in at this early age group is difficult to be 
removed and would remain to haunt the population for a long time 
to come. To say the least, demographically the sex ratio of 927 of 
the population in the age group 0-6 does not appear to augur well 
for the future of the country. 
Thus amongst other factors responsible for the above noted 
imbalance of sex ration in 0-6 age group, specially the decrease at 
a much faster pace after 1981, is due to the misuse of 
Census of India 2001, Supra note 4, p-96 
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amniocentesis test, chorionic villi sampling and ultrasound scans. 
The technology of pre-natal testing had evolved chiefly to inform 
parents about the existence of genetic disorders, some of which are 
linked with the sex of the child, most of which were not, so the 
prospective parents could make a decision whether or not to 
terminate the pregnancy. In India, the testing was used for another 
purpose: to allow sex determination of the foetus so that the 
prospective parents could selectively abort female fetuses 
regardless of their genetic health. This female foeticide is a two-
step process. The first step involves determination of the sex of 
the foetus in one of three ways: amniocentesis, chorionic villus 
sampling, or ultrasound. The second step consists of the 
therapeutic abortion, which was legalized in 1971 under the 
Medical Termination of Pregnancy Act, and is readily available 
and free of charge in government hospitals and clinic through out 
the country.* 
Legal Abortion 
The Indian law on abortion, the Medical Termination of 
Pregnancy Act, 1971 (MTPA) came into force on April 1, 1972. 
The proposal for reforming the restrictive law on abortion was 
made in 1964 by the Central Family Planning Board of the Central 
Government and the various stages of the legislative process ended 
Solapukar ML, Sangam RN, "Has the MTP Act in India Proven Beneficial?" Journal of 
Family Welfare: 38(2) p.46-52 (1992) 
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in August 1971 with the enactment of liberal Medical Termination 
of Pregnancy Act. 
The Act liberalized the provisions of the Indian Penal Code 
1860 relating to abortions by legalizing the same previously 
considered illegal under the Penal Code, under specified and 
limited conditions.^ The MTPA permits the termination of 
pregnancy by a registered medical practitioner where the length of 
pregnancy does not exceed twelve weeks, or by two registered 
medical practitioners forming opinion together, where the length 
of pregnancy exceeds twelve weeks but does not exceeds twenty 
weeks, provided that the medical practitioner or medical 
practitioners are of the opinion that: 
(i) the continuance of pregnancy would involve a risk to the 
life of the pregnant woman, or an injury to her physical or 
mental health, or 
(ii) there is a substantial risk that if the child were born it 
would suffer from such physical or mental abnormalities 
as to be seriously handicapped. The medical opinion must 
of course, be given in good faith'° 
The Medical Termination of Pregnancy Act, also provides 
guidance for the doctors in the form of two explanations. These 
provide two instances where continued pregnancy is assumed to 
constitute a grave injury to the mental health of the pregnant 
woman, namely: 
' Sections 312-316, Indian Penal Code 1860 
'" Section 3 Medical Termination of Pregnancy Act, 1971 
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(a) where pregnancy is alleged by a pregnant woman to have 
been caused by rape and; 
(b) where the pregnancy occurs as a result of failure of any 
device by a married woman or her husband for the 
purpose of limiting the number of children." 
Thus the Medical Termination of Pregnancy Act, 1971 
legalized termination of pregnancy on various socio-medical 
grounds, which permits termination of pregnancy when-
a) the continuance of pregnancy would involve a risk to the 
life of the pregnant woman, 
b) there is substantial risk if the child were born it would 
suffer from physical or mental abnormalities, 
c) where the pregnancy is the result of a rape, 
d) where the pregnancy occurs as a result of failure of any 
device by a married woman on her husband for the 
purpose of limiting the number of children. 
Furthermore, in determining whether the continuance of a 
pregnancy would constitute a risk to the physical or mental health 
of the pregnant woman, the Indian law permits the consideration 
of the woman's actual or reasonably foreseeable environment.'^ 
This provision modeled on the British Abortion Act of 1967 has 
made the Indian law quite liberal. 
However, exceptions are made for emergencies. A single 
doctor may terminate a pregnancy if it is immediately necessary to 
II 
12 
The MTP Act, 1971, Sec. 3 Exp p. 1 & 2 
Section 3 subsection (iii) of MTP Act, 1971 
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save the life of the mother. In such situations, the requisites 
relating to the length of the pregnancy, the need for two medical 
opinions and the venue of operation do not apply.'^ However, it 
needs to be pointed out that one aspect of this emergency clause 
tends to restrict rather than liberalize the old law. Section 312 of 
the Indian Penal Code permitted abortions by anyone with the 
object of saving the life of the mother, but under the MTPA only a 
doctor can terminates pregnancies. 
Thus the following justifications in favour of permissive 
abortions are found in the Indian Law. 
(i) Therapeutics: The old restrictive Indian abortion law had 
permitted abortion to save the life of the mother. In 
addition, the reformed law, as seen above, allows abortion 
when the mother's life is not threatened, but when 
continued pregnancy will cause damage to her physical 
and mental health, 
(ii) Eugenics: The basis of eugenic abortion is that there is a 
justification for abortion when it is known before birth 
that the child will be born mentally or physically 
deformed. The unborn child should be relieved the life of 
14 
misery, 
(iii) Pregnancy caused by rape: The problem of a pregnancy 
caused by rape may affect the mental health of the 
13 
14 
Section 5 MTPA 
Jacob Mrs. Alice: World Congress on Law and Medicine Discussion Session III (a) (1985) p-
2, New Delhi 
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mother. It is assumed that the victim mother does not 
wants the child and does not want to bear the continuing 
results of a crime for which she was not culpable 
(iv) Social and Economic Consideration: A popular argument 
in favour of abortion is based on the absolute right of the 
woman to control the use of her body. She has a right to 
an abortion on demand to terminate any pregnancy, which 
she decides she doe not wants. Admittedly, the right to 
control the use of one's body is founded on ideas of 
liberty, and restriction thereon may amount to an invasion 
of privacy. 
The economic status of the family or the parent's inability to 
provide for a child is also given as a valid reason for adoption. 
Under this category falls the use of adoption as a means of 
population control. It is beneficial to the society in helping to 
reduce the burden of overpopulation. Though the Indian 
government's formal view is that liberalized abortion law used for 
birth control, yet the demographic needs of the country loom large 
as one of the underlying objectives of the legislation. 
The Medical Termination of Pregnancy Act grants wide 
discretion to the doctors in implementing its provisions. With an 
increase of abortion on demand, the prospects of 
commercialization of abortions by the member of the medical 
profession cannot be ruled out. With the accelerated pace of 
Ibid 
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modernization of medical technology, like advent of amniocentesis 
test, chorionic villus sampling and ultrasound scans, the chances 
of abuse of the liberal abortion law by members of the medical 
profession are increasing in the form of determining the sex of the 
foetus and terminating the same if was a female one. 
Amniocentesis and Abortion 
Amniocentesis was introduced in 1952'^ as an antenatal test 
for hemolytic disease and has been routinely offered since the mid 
1970's'^. Initially used for karyotyping amniocentesis is now used 
for the molecular and biochemical diagnosis of those foetal 
disorders where analysis of animosities or amniotic fluid is 
informative. Amniocentesis is also a very sensitive test for neural 
tube defects. Amniocentesis is normally carried out between the 
i s " ' and i s " ' week of pregnancy, this timing being determined by 
the need of the test to be done late enough to provide a 
consistently successful outcome. This means that once the results 
are available (usually 2-3 weeks are needed for the cells to be 
grown) decisions have to be made quickly especially if a 
termination is indicated. The test is performed by inserting a 
needle trans abdominally into the amniotic cavity (guided by 
ultrasound) to withdraw 20ml of amniotic fluid. The risk 
associated with this procedure includes a 0.5-1 percent loss rate 
Bevis, D.C. (1952) The Antenatal Prediction of Haemolytic Disease of the Newborn. The 
Lancet. 395 
Strance, L.C., Evans, J.A. and Hamerfon, J.L.(I997) "Chorionic Villus Sampling and 
Amniocentesis for Pre-Natal Diagnosis." The Lancet (349) p-711. 
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above the normal for foetal loss and a very rare chance of either 
1 Q 
sepsis in the mother or needle puncture in the foetus. 
Amniocentesis should not be used where there is an active vaginal 
infection, uterine abnormalities or fibroids. 
Recently an early amniocentesis test has been developed. 
This test is done at about the ll"^ week of pregnancy. Due to the 
small number of foetal cells obtained in this test it has only 
become possible because of advancements in the technology and 
methodology involved in the polymerase chain reaction (PCR). If 
this test is used it is important to subject the mother to other tests 
in order to detect neural tube defects. The advantage of doing this 
test at about eleven weeks is that the result is available at an early 
stage enabling an earlier termination and counseling to be 
performed. The test is done in exactly the same way as mid term 
amniocentesis but as yet the risks have not been fully analyzed. 
Provided it proves to be an accurate and safe test it may well 
become a standard test. 
The amniocentesis is a medical technology, which was 
developed to detect genetic abnormalities in the foetus. Moreover, 
this technology, incidentally could also reveal the sex of foetus, 
apart from detecting the serious mental and physical defects in an 
unborn baby sufficiently early in pregnancy so that, if required the 
foetus can be aborted. Thus the amniocentesis, a pre natal 
diagnostic test, became popular as a sex determination test. By 
" Id. p.713 
" Id P-71I 
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1982, the commercial use of amniocentesis had spread 
tremendously, netting enormous profits for doctors and clinics. 
Soon an even more advanced test Chorionic Villus Sampling 
(CVS) started-gaining popularity. 
Chorionic Villus Sampling and Abortion 
Chorionic villus sampling allows for the karyotyping of the 
foetus during the first trimester of pregnancy. The test is 
performed at 10-13 weeks by taking a small sample of the chorion 
using a needle directed by ultrasound, this can be done either by a 
Tran cervical or trans abdominal approach. This test allows for an 
earlier diagnosis of abnormality than mid term amniocentesis. 
The chorion or the outermost embryonic membrane that 
encloses the foetus develops finger like projection or villi. In this 
test, samples of chorionic villi are obtained through the cervix and 
examined for gender. It has the advantage of predicting a child's 
sex at around 10 weeks of pregnancy, thus eliminating the need for 
a difficult, second trimester abortion. Thus the CVS is carried out 
when the foetus is 10-12 weeks old and the placenta is growing 
rapidly. The suction canola is introduced into the uterus under the 
sonographic guidance and a little placenta tissue suctioned out. 
This tissue is examined under electronic microscope. Cells of 
female embryos contain Barr Bodies, which can be identified. 
These embryos are then aborted from the uterus. 
^^  Ibid 
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Ultrasonography and Abortion (USG) 
Ultrasonography of the gravid uterus is usually done to 
diagnose any foetal or placenta anomaly. Currently however, 
ultrasound imaging is the most commonly used technology for sex 
determination. Not invasive as amniocentesis and chorion villus 
sampling (CVS), ultrasound imaging uses inaudible sound waves 
to project a visual image of the foetus on a screen. It can also 
reveal gender as early as 12-14 weeks of pregnancy, when the 
external male genitalia begin to form.'^' Medical Termination of 
Pregnancy is carried out if the foetus is female. According to a 
report by World Health Organisation and the Indian Medical 
Association, USG helps in killing 2,000,000, female embryos in 
India every year. 
It is unfortunate that these advancements in medicine which 
aimed for a very noble cause for detecting the genetic 
abnormalities in unborn child, being misused for the selective 
elimination of the female child. The Female foeticide-killing of 
female foetus in the womb itself is the ultimate cruel step in the 
tragic drama of female life. It all started around the mid 1970s 
when amniocentesis was first introduced in India for its 
remarkable diagnostic value. A revolutionary medical 
breakthrough, which is primarily intended to help those couples 
who face the risk of producing a genetically defective child, could 
also reveals the sex of the child. Female foeticide is also perhaps 
Shah, Puloma. "Female Foeticide". SEMINAR 410, 1993 (Oct), p 42. 
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one of the worst forms of violence against women where a woman 
is denied her most basic and fundamental right, he right to life. 
The phenomenon of female foeticide where female embryos of or 
foetuses are selectively eliminated after prenatal sex 
determination, thus eliminating girl child before they are born. 
Several sociologists consider female foeticide to be continuations 
of female infanticide. Scientific developments have only 
transferred the elimination of the girl child from the born to 
unborn stage. Female foeticide has crept into Indian society like 
never before, with the advancements in medical science helping to 
quicken the pace of the foeticide, thousands of the girls are denied 
the right to be born.^^ The long standing tradition of son 
preference^^, (preference of sons is much guided by the religious 
sanction and cultural norms issued by society. There is a 
traditional blessing. "May you be the mother of hundred son's) 
coupled with medical technology and policy of liberalizing 
abortion now gives the status conscious Indian families the choice 
between payment of large dowry for their daughters or elimination 
of daughters. The general bias against girl children is best 
reflected in the census reports of the sex ratio in India. This 
decline is linked to the killing of unwanted female foetus of the 
newborn girl child. With the help of modern technology, the 
22 
23 
24 
Supra note 13 p.43 
The Hindustan Times, October 12, 2000 p-2 New Delhi 
In Kautilya's Arthshastra It is said, the sole purpose of a wife is to bring forth a son 'Putra hi 
5/nya/i' (Chatterjee: 1990) In one of the sutras it is said that the aim of existence of woman is 
to be the mothers of sons, daughters are not desired; a wife who bears only daughters should 
be abandoned. 
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corruption and moral degradation in the law enforcers, society and 
medical profession, this sex ratio is becoming more skewed day by 
day. 
Through amniocentesis test the sex of the foetus is 
determined and after knowing the sex of the foetus the parents do 
not tell the gynecologist that they do not want the child because it 
is a female child. The doctor, who ultimately performs abortion 
under the permitted provisions of Medical Termination of 
Pregnancy Act, may not even be aware that he or she is doing it on 
the ground that the female child was not needed by the parents. 
The parent may say to the doctor that they do not just want the 
child at this particular moment, which as per the MTP Act, they 
have right to do so.^ ^ 
B. Legal Measures for Prohibition of Sex Selection 
During the year 1980-90, wide spread use of pre-natal 
diagnostic techniques for the purpose of sex determination and 
abortion of female foetus became a cause of concern for social and 
women organization. The nation wide campaigning by women 
activists, health activists, doctors, press and public meetings 
caused pressure on the government, which resulted in tabling of an 
official bill, "The Pre-natal Diagnostic Technique Regulation and 
Prevention of Misuse) Bill, 1991" and enacting a legislation in 
1994. 
" The Hindustan Times August 9, 1994 p-18 New Delhi 
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a. The Pre-natal Diagnostic Techniques (Regulation and 
Prevention of Misuse) (PNDT) Act, 1994: 
Meaning of "Sex Selection" In its generic sense, "Sex 
Selection" means the procedure, which helps in knowing the 
probability whether or not an embryo will be of male or female 
sex. For this purpose the Act (PNDT) specifically defines the term 
'Sex Selection' in Section 2(0) thereof.^^ 
Sex selective abortion is differentiated from an abortion 
undertaken for reasons that are independent of the sex of the 
foetus is that the individual or families who chooses sex selective 
abortion, would not be terminating the pregnancy if the foetus was 
not a member of the unwanted sex i.e. son/male child. 
This practice of female selective abortion leads to an angry 
protests and agitation by the women's organizations and activists, 
and surveys were conducted which revealed that sex determination 
tests have become a lucrative business in several parts of the 
country. There are many clinics in Bombay and in smaller towns 
of Maharastra. There are clinics with sex determination services in 
various other states also. It is believed that in some states there 
are courier services to carry samples of the amniotic fluid of 
pregnant women from rural health centers to big town and cities. 
In Haryana there are mobile vans which conduct sonography as the 
sex determinations techniques in villages. A determined campaign 
*^ "Sex Selection, includes any procedure, technique, test or administration or prescription or 
procedure of anything for the purpose of ensuring or increasing the probability that an embryo 
will be of a particular sex." 
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against the misuse of amniocentesis and other such tests was 
launched by a group of activist. 
In view of the strong agitation and protests, the Government 
of India decided to enact a law against this practice. Surprisingly, 
there was a lot of opposition to such a law from certain quarters. 
Among others it was argued that the government's policy of family 
planning would be adversely affected. 
The Cairo Conference, on Population and Development 1994, 
proposed to solve the problem of population explosion inter alia 
through abortion in the sense that the abortion should be 
accessible to all "individuals" (i.e., Married or Unmarried) of all 
ages (i.e., adults or minor), including adolescent females. 
It was also argued that the government's policy of family 
planning would be adversely affected. So if the sex determination 
is discouraged then a couple wishing to have a son would end up 
with many daughters and with many females, there would be 
growth in population, consequently desired objective to control 
population can not be achieved. On the other hand reduction in the 
number of girls would further decrease the growth in population. 
These people looked at women as "child producing machine". 
Another argument which was given by the opponents of the 
Act was that the Medical Termination of Pregnancy Act, 1971, 
legalizes abortion and the same is being resorted to as family 
^' The Independent, London, September 7, 1994 p-18. 
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planning measure. Since abortion Is legal, sex selective abortion 
(female foeticide) is legal too according to them. 
The law was also opposed on the ground that those who want 
to go in for the test would in any case find a way out and go 
ahead. The legal ban would only give a boost to private clinics 
that would raise their charges for the service. The result will be 
that the poor will suffer. Either they will spend a lot of money for 
the test which they can ill afford or have a large family in the 
hope of getting a son, which again, they are not in a position to 
bring up. 
The fundamental right argument was also advanced. It was 
argued that it was a woman's right to choose her offspring and so 
a ban on the test would be a violation of her fundamental right. 
Maharashtra Regulation of Pre-natal Diagnostic Techniques 
Act-1988 
Despite all oppositions, however, there was a tremendous 
pressure on the Government of Maharashtra to pass the law. 
Consequently the Maharashtra Regulation of Pre-natal Diagnostic 
Techniques Act 1988 was passed. Though the law has been passed 
it has not helped in solving the problem. This is because of the 
government's lack of determination and political will. The anti-
law lobby also succeeded in getting its provisions diluted. For 
example, the initial proposal was that private clinics and 
Kusum, "The Pre-natal Diagnostic Techniques Regulation and Prevention of Misuse" Bill 
1991: A Critique" 33 Journal of Indian Law Institute (1991), p-14. 
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laboratories should not be given licenses for any pre-natal tests as 
it would be difficult to exercise control over them but this was 
opposed and under the Act now, even private clinics and 
laboratories can get a license. Besides, the very nature of the test 
is such that the control is not very easy. The test is simple and 
does not require sophisticated equipment etc. All that it requires is 
a qualified doctor to remove the amniotic fluid, which can be 
tested by a geneticist in any pathological laboratory. 
Besides, the Act is applicable only to the state of 
Maharashtra so anyone who wants to have the test done can go to 
another nearby state and get the test as well as abortion performed, 
in case of need, without any legal problem. 
The net result was that the tests continued, clinics flourished 
and female foetuses aborted thereby bringing down the female 
population. The need for a central legislation with stringent 
provisions was strongly felt. Because of the various pressures on 
the union government, an expert committee was set up to look into 
the matter and submit a report. After a lot of deliberations, the 
committee submitted its report and the present Act "The Pre-natal 
Diagnostic Techniques (Regulation and Prevention of Misuse) Act 
1994 is an outcome of that report. 
The PNDT, Act, 1994 has two aspects, viz., regulatory and 
preventive. 
Ibid 
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It seeks to regulate the use of pre-natal diagnostic 
techniques for legal and medical purposes^" and prevent misuse of 
illegal purposes.^' Thus, the Act aimed at the regulation and 
prevention of misuse of pre-natal diagnostic techniques for the 
purposes of sex determination. 
Prohibitive Aspect 
Under the PNDT Act, pre-natal diagnostic techniques for the 
purposes of sex determination are prohibited. The PNDT Act also 
prohibits the person conducting these techniques from revealing 
the sex of the foetus to the pregnant woman concerned or her 
relatives by words, sign or in any other manner. The Act also 
prohibits any Genetic Counseling Centre, Genetic Laboratory and 
Genetic Clinic to conduct activities relating to pre-natal diagnostic 
technique unless it is registered under the said Act^ ^ or to employ 
33 
any person who does not possess the prescribed qualifications. 
The medical practitioners are prohibited to conduct such 
techniques at any place, which is not registered under this Act. 34 
Regulatory Aspect 
The Act provides for the regulation of pre-natal diagnostic 
techniques. The conducting of pre-natal diagnostic techniques is 
'" The Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act 1994, Cls. Ill 
and IV 
" IdCI. V 
" Section 3(1), PNDT Act 1994 
" Section 3(2), PNDT Act 1994 
'" Section 3(3), PNDT Act 1994 
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strictly prohibited except for the purposes of detection of certain 
abnormalities in the foetus. These are:^^ 
(i) Chromosomal abnormalities; 
(ii) Genetic metabolic diseases; 
(iii) Haemoglobinopathies; 
(iv) Sex linked genetic diseases; 
(v) Congenital abnormalities; 
(vi) The Central Supervisory Board may specify any other 
abnormalities or diseases as. 
The conditions, any one of which must be fulfilled before 
the medical practitioner can conduct such tests even for the above-
mentioned specified purposes, are:^^ 
(i) If age of the pregnant woman is above thirty-five years; 
(ii) If the pregnant woman has undergone two or more 
spontaneous abortions or foetal loss; 
(iii) If the pregnant woman has been exposed to potentially 
teratogenic agents such as drugs, radiation, infection or 
chemicals; 
(iv) If the pregnant woman has a family history of mental 
retardation or physical deformities such as spasticity or 
any other genetic disease; in the family of the pregnant 
woman; 
(v) If any other condition as may be specified by the Central 
Supervisory Board. 
" Section 4(2), PNDT Act 1994 
' ' Section 4(3) of PNDT Act 1994 
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Further, it is also essential that such diagnostic techniques 
can not be conducted unless the medical practitioner has explained 
all the known side and after effects of such techniques to the 
pregnant woman concerned and has also obtained her written 
consent in the language she understand. The Act seeks to prevent 
the practice of female foeticide by putting a total ban on sex 
determination tests^* by any Genetic Counseling Centre or Genetic 
Laboratory or Genetic Clinic, including ultrasonography. Even 
advertisement in any form of facilities for pre-natal determination 
of sex is prohibited.^^ The Act prohibits the issuance of 
advertisements relating to pre-natal sex determination by any 
person, organization or institution and provides that any 
contravention of the provision shall be punishable with a 
maximum imprisonment of 3 years and a maximum fine up to 
Rs.lO, 000/- The Act further provides for an imprisonment for a 
maximum period of 3 years and a maximum fine of Rs.lO,000/- to 
any person who renders his professional or technical services to or 
at such a center, laboratory or clinic whether on any honorary 
basis or otherwise in determining the sex of the foetus and a 
punishment of maximum 5 years imprisonment and a maximum 
fine of Rs.50,000/- upon second conviction.'*° 
" Section 5 of PNDT Act, 1994 
" Section 6 of PNDT Act, 1994 
" Section 22, PNDT Act, 1994 
"" Sections 23 of PNDT Act, 1994 
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Central Supervisory Board 
The PNDT Act also provides for the constitution of a Central 
Supervisory Board'"(CSB) which shall meet at least twice a year 
and have, among other functions, the function of reviewing the 
implementation of the Act and the rules made there under and 
recommend changes required in the said Act and the rules to the 
Central Government. The Board also has the function of creating 
public awareness against the practice of pre-natal determination of 
sex and foeticide.'*^ Under the PNDT Act, appropriate authorities 
are appointed in the states, the Union territories and regions/^ The 
authorities have to perform, among other functions, the function 
of/^ 
(i) granting, suspending or canceling the registration of a 
genetic counseling, genetic laboratory and genetic clinic; 
(ii) investigation complaints of breach of the provisions of 
PNDT Act or the rules made there under and take 
immediate action 
The Medical Council can also take action against a 
registered medical practitioner on receiving a report from the 
appropriate authority. 
For the first offence his name can be removed from the 
register for two years. If the offence is repeated, his name may be 
41 
42 
43 
44 
Sections 07 of PNDT Act, 1994 
Section 16 of PNDT Act, 1994 
Section 17( ]) of PNDT Act, 1994 
Section 17(4) of PNDT Act, 1994 
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permanently struck down/^ 
It is important to note that even a woman, who undergoes the 
test for finding out the sex of the child, is liable to punishment. 
There is however, a presumption that she had gone in for the test 
under pressure or compulsion by her husband or relations. This 
presumption is rebuttable.''^ 
The PNDT Act, however, for all intents and purposes has 
proved to be a toothless piece of legislation. The problem with the 
Act is of two fold: 
(i) Interpretation of the Act, and 
(ii) Implementation of the Act. 
Despite the intent and purpose of the Act being wide and all 
encompassing, it has been interpreted by the ultrasonologists, the 
abortionists the doctors and more shockingly the government 
alike, to exclude pre-conceptual sex selection. This has 
conveniently allowed medical practitioners, using modern 
technology such as the Ericsson's technique and the pre-
implantation Genetic Diagnosis to escape the legislative net. Using 
these new techniques sex selection of the foetus can now take 
place pre-natally even before conception.'*' 
b. Pre-Conceptual Sex Selection 
There are mainly two methods for pre-conceptual sex 
selection, which are now becoming quite popular are the 
"* Section 23(2) of PNDT Act, 1994 
"* Id Section 23(3) and 24. 
"" Mehta, Swati and Kothari, Janya. "Pre-natal sex selection and the Law" From the Lawyers 
Collective (November) 2001, p.6 
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-Er icsson 's method and Pre-implantation Genetic Diagnosis 
(PGD). 
Ericsson's Method 
A sperm carries either an X or Y-chromosomes while an egg 
(ovum) carries X chromosomes. Fertilization of the egg by an X 
carrying sperm causes the birth of a girl and fertilization by a Y-
carrying sperm makes a boy. In Erickson's method, first a semen 
sample is diluted by a proper media and then centrifuged. X and 
Y-bearing sperm are separated when placed in a chemical solution. 
The faster moving Y sperms penetrate the solution's denser bottom 
layers, which are collected in a special chemical solution and 
centrifuged. The process is repeated and the Y concentrate is 
collected for artificial insemination. This method is said to have a 
success rate of about 70 per cent."*^ 
Pre-implantation Genetic Diagnosis (PGD) 
The pre-implantation Genetic Diagnosis is a much more 
complicated technique involving firstly a "pick-up" where 
unfertilized eggs are collected from the ovaries. They are then 
fertilized in a petri dish with active sperm. The growing embryos 
are carefully nurtured in an incubator until they are about three 
days old. After 72 hours, each eight-cell embryo about the size of 
a pinpoint is skillfully biopsies with the help of a 
micromanipulator, a powerful microscope with slender glass 
'' Ibid 
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pipettes. One of these pipettes firmly holds the embryo in place, 
while the second delicately extricates a single cell from the little 
clump. The extricated cell is taken to a tiny FISH (fluorescent in 
situ hybridization) laboratory, and transferred to a slide under a 
stereo zoom microscope, specially designed for a single cell 
analysis. This is done in order to study the genetic blueprint to 
determine whether the embryo is male or female. The cell for the 
above purpose is doused with two fluorescent probes: chemical 
stains that single out the X and Y chromosomes from the intricate 
genetic master plan. It is then "bathed" in a stainless steel water 
bath to wash away unwanted cellular debris that could interfere 
with the analysis. Freshly scrubbed X (female) shows up as a pink 
dot under a special fluorescent microscope, while Y (male) reveals 
itself as a bright green speck. The embryos that turn out to be 
male, which are always fewer in number are then implanted in the 
woman's uterus and the remaining female embryos are simply 
discarded. This procedure finally results in sex selection of 
embryos, which for the doctors and government alike falls out of 
the purview of the PNDT Act, as it is pre-conceptual and not "pre-
natal.'"*' 
There are no dearth of doctors who are ready to use these 
techniques and they even go to the extent of justifying these 
techniques. They claim that "if we allow people when to have 
babies, how many to have, and even to terminate pregnancies if 
Ibid 
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they inadvertently get pregnant, then why not allow them to select 
the sex of their child, if it is possible? 
The Under Secretary, Government of India, Ministry of 
Health and Family Welfare communicated the views of the Ethical 
Committee, Indian Council of Medical Research (ICMR) on the X-
Y Chromosomal Separation of Sperms for a pre-determination of 
sex to the Director of Health Services, Punjab on February 9"^  
1999. Unfortunately, these views were that "The PNDT Act relates 
to testing in a pregnant woman... The question of pre-conceptual 
sex planning is not covered under this Act." The ICMR, despite 
advocating against pre-natal sex selection as early as in 1988, has 
changed its views and endorsed an act of violence. Such a 
mechanical reading of the PNDT Act, which totally excludes pre-
conceptual sex determination only because it is not technically 
defined as "pre-natal" has only given further licence to all doctors 
to use these techniques without any fear of the law. Significantly, 
these modern techniques have also been condemned by the Beijing 
Convention as violation of human rights and ethical medical 
practices and India is a signatory to the same as early as in 1995. 
C. PNDT, Act and Supreme Court 
Concerned and alarmed with the sex selective abortion 
(female foeticide), consequent by the constant decrease in the sex 
ratio despite the PNDT Act being in force, in February 2000 a 
public interest litigation was filed in the Supreme Court under 
254 
PNDTAct: A Critical Analysis 
Article 32 of the constitution against the Central Government and 
all the States and Union Territories.^" This public interest 
litigation was filed by the Lawyers Collective, Women's Rights 
Initiative (WRI) on behalf of the petitioners who were Centre for 
Enquiry into Health and Allied Themes (CEHAT) which is a 
research center of Anusandhan Trust based in Pune and Mumbai, 
Mahila Sarvangeen Utkarsh Mandal (MASUM), a women's rights 
organization in Pune, Maharashtra and Dr. Sabu George, an 
activist in the area of public health specifically female foeticide. 
The petitioners, among other things sought the help of the 
Supreme Court to: 
(i) Review the PNDT Act and reinterpret it so as to declare 
that the newer medical technology such as PGD (Pre-
implantation Genetic Diagnosis) also contravene the 
provisions of the PNDT Act; 
(ii) Direct the Central Government to ensure that the CSB 
(Central Supervisory Board) under the Act meet every six 
months^' and review the said Act as stipulated under the 
Act ; " and 
(iii) Direct the respective state Governments and the Central 
Government to implement the provisions of PNDT Act 
by appointing appropriate authorities (State and district 
51 
52 
Centre for Enquiry into Health & Allied Themes (CEHAT) and others V. Union of India and 
others (2001) 5 SCCSn 
The PNDT Act 1994, Section 9 
The PNDT Act 1994, Section 16 
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level) and advisory committees.^^ 
These directions were sought at the preliminary stage of the 
litigation because the PNDT Act was not being implemented at all. 
The CSB, which is required to meet every six months, had met 
only four times in the last seven years and as a result, it has not 
reviewed the implementation of law which leaves much to be 
desired. Further in most of the states, appropriate authorities were 
not functioning properly.^"* 
After filing of this petition, the court issued notices to the 
parties concerned that is, the Central and the State Governments 
on May 9"" 2000. It took nearly one year for the various states to 
file their affidavits in reply/written submissions,^^claiming to have 
taken appropriate steps to implement the Act. 
A glance at the data, which has been taken from the various 
affidavits in reply/written submission filed by the States, will 
show the failure of the appropriate authorities in implementing the 
PNDT Act. 
In Punjab, merely fifteen ultrasound centers applied for 
registration of the Act. None of them was registered, as they did 
not fulfill the criteria laid down in the Act. The Special Secretary 
to Government of Punjab, Department of Social Security and 
women and child Development 'solemnly affirmed' that since 
"there is no established clinic for conducting pre-natal diagnostic 
" The PNDT Act 1994 Section 17 
*" Mehta Swati, Supra note 47 p.7 
" Supra note 50 p-578 
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tests in the state, so a visit by officers is not needed. However 
concerned officers are visiting hospitals." But even after the said 
visit, no complaints had been filed. One wonders whether the 
Secretary really believed that there is not even one clinic carrying 
on pre-natal diagnostic tests, when the fact is that every maternity 
hospital and gynecologist will invariably have at least an 
ultrasound machine which can be used for the purposes of carrying 
on the said tests and therefore must apply for registration.^^ 
It was not just Punjab but almost all the States and Union 
Territories (UTs), which had the same story to tell. All claimed to 
have taken steps to implement the Act by simply having 
established the appropriate authorities under the Act. Many states 
and Union Territories had not even appointed the required 
Appropriate Authorities and their Advisory Committees of them 
stated in their respective affidavit that there was no established 
clinic for the carrying on of the said tests simply on the basis of 
the fact that there have been no application for registration and 
refuse to see this as the glaring example of their failure in 
implementing the PNDT Act properly. 
In almost all the states, appropriate authorities have not been 
set up at the District levels and in some states at the state level. 
All these facts submitted in the several badly drafted 
affidavits were compiled by the Petitioners and hand over to the 
Swati Mehta supra note 47 p-7 
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court, which revealed the complete absence of any kind of 
implementation of the PNDT Act." 
It was under these circumstances that on May 4"" 2001, the 
Supreme Court held that "prima facie it appears that despite the 
PNDT Act being enacted by the Parliament five years back, 
neither the State Governments nor the Central Government has 
taken appropriate action of its implementation." Hence, after 
considering the respective submissions made at the time of hearing 
of this matter, as suggested by the learned attorney-General for 
India, the Supreme Court issued appropriate interim directions to 
the Central Government, Central Supervisory Board, State 
Governments/Union Territories Administrations, and Appropriate 
Authorities on the basis of various provisions for the proper 
implementation of the PNDT Act: 
a. Directions to the Central Government 
1. To create public awareness against the practice of pre-
CO 
natal determination of sex and female foeticide 
through appropriate releases/programmes in the 
electronic media. 
2. To implement with all vigour and zeal the PNDT Act 
and the Rules framed in 1996. The Rule provides that 
the intervening period between two meetings of the 
Advisory committee constituted under the PNDT Act to 
Idp-8 
The PNDT Act 1994, Section 16(iii) 
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advise the appropriate authority shall not exceed sixty 
days. It would be seen that this Rule is strictly adhered 
to^' 
b. Directions to the Central Supervisory Board (CSB) 
1. Meetings of the CSB will be held at least once in six 
months as provided by the Act.^° 
2. The CSB shall review and monitor the implementation 
of the Act.^' 
3. The CSB shall issue directions to all State/UT 
appropriate authorities to furnish quarterly returns to 
the CSB giving a report on the implementation and 
working of the Act. These returns should inter alia 
contain specific information about: 
(i) survey of bodies specified in Section 3 of the 
Act;" 
(ii) registration of bodies specified in Section 3 of 
the Act; 
59 
60 
61 
62 
The PNDT Act 1994, Section 17(5), Rule 15 
The PNDT Act 1994, Section 9(iii) 
The PNDTAct 1994, Section 16(ii) 
Regulation of Genetic counseling Centers, Genetic Laboratories and Genetic Clinics.-On and 
from the commencement of this Act, 
(1) no Genetic Counseling Centres, Genetic Laboratory or Genetic Clinic unless registered 
under this Act, shall conduct or associate with or help in, conducting activities relating 
to pre-natal diagnostic techniques; 
(2) no Genetic Counseling Centre, Genetic Laboratory or Genetic Clinic shall employ or 
cause to be employed any person who does not possess the prescribed qualifications; 
(3) no medical genetist, gynaecologist pediatrician registered medical practitioner or any 
other person shall conduct or cause to be conducted or aid in conducting by himself or 
through any other person, any pre-natal diagnostic techniques at a place other than a 
place registered under this Act. 
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(iii) action taken against non-registered bodies 
operating in violation of section 3 of the Act, 
inclusive of search and seizure of records; 
(iv) complaints received by appropriate authorities 
under the Act and action taken pursuant thereto; 
(v) number and nature of awareness campaigns 
conducted and results flowing there from. 
4. The CSB shall examine the necessity to amend the Act 
keeping in mind emerging technologies and difficulties 
encountered in the implementation of the Act and to 
make recommendations to the Central Government" 
5. The CSB shall lay down a code of conduct of the Act 
to be observed by persons working in bodies specified 
therein and to ensure its publication so that the public 
at large can know about it^ '* 
6. CSB will require medical professional 
bodies/associations to create awareness against the 
practice of pre-natal determination of sex and female 
foeticide and to ensure implementation of the Act. 
c. Directions to the State Governments/UT Administrations 
(1) To appoint by notification, fully empowered 
appropriate authorities at district and sub-district 
levels and also Advisory Committees to aid and advise 
63 
64 
The PNDT Act, Section 16 
The PNDT Act, Section 16(iv) 
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the appropriate authority in discharge of their 
functions as provided by the Act.*^ 
(2) To create public awareness against the practice of pre-
natal determination of sex and female foeticide by 
appropriate means 
(3) To ensure that all State/UT appropriate authorities 
furnish quarterly returns to the CSB giving a report on 
the implementation and working of the Act. 
d. Directions to the Appropriate Authorities 
(1) To take prompt action against any person or body who 
issues or causes to be issued any advertisement 
(regarding facilities of pre-natal determination of sex) 
in violation of the provision of the PNDT Act.^^ 
(2) To take prompt action against all bodies specified in 
the Act^^ as also against persons who are operating 
without a valid certificate of registration under the Act 
(3) To furnish quarterly returns to the CSB giving a report 
on the implementation and working of the Act. These 
return should inter alia contain specific information 
about: 
• Survey of bodies specified in Section 3 of the 
Act,^« 
67 
68 
The PNDT Act. 1994, Section 17(5) 
The PNDT Act. 1994, Section 22 
The PNDT Act 1994, Section 3 
Section 3 of the PNDT Act, 1994, (Supra note 62) 
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• Registration of bodies specified in Section 3 of 
the Act including bodies using ultrasound 
machines, 
• Action taken against non registered bodies 
operating in violation of S-3 of the Act, inclusive 
of search and seizure of records, 
• Complaint received by the Appropriate 
Authorities under the Act and action taken 
pursuant thereto, 
• Number and nature of awareness campaign 
conducted and results flowing there from. 
Thus the Supreme Court order provides a ray of hope in 
getting the situation under control. Because, the census of 2001 
reveals an alarming sharp decline in the sex ratio among the 
children in the zero to six age group as against an increase in the 
sex ratio of total population. In 1961 the sex ratio in the zero to 
six age group was 976 (girls as compare to boys), it declined to 
964 in 1971, 962 in 1981 and 945 in 1991. But the sharpest decline 
has been during 1991-2001, which is 927, a decrease of 18 
points.^' The Supreme Court's direction also laid the foundation of 
the amendment of the Pre-natal Diagnostic Techniques Regulation 
and Prevention of Misuse) Act 1994. 
The Times of India, "Ashish Bose Report" April 25'\ 2001. p-11, New Delhi 
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D. T h e P r e - C o n c e p t i o n and P r e - n a t a l Diagnos t i c 
T e c h n i q u e s (Prohib i t ion of s e x s e l e c t i o n ) Act , 2002 
One of the modern scientific and technological developments 
in the field of medicine is the use of pre-conception and pre-natal 
diagnostic techniques. These techniques are used not only for the 
diagnosis and treatment of certain physical problem connected 
with pregnancies, but also for knowing in advance whether or not 
the embryo or the foetus is that of a male or female. It has become 
a usual practice among some fraction of the society to get rid of 
the growing pregnancy if it is found that the sex of the embryo or 
foetus living in the womb is of a female character for a variety of 
reasons. 
The PNDT Act, 1994 deals with the 'pre-natal' so prohibits 
pre-natal sex selection and abortion of the same if the foetus in the 
womb of the woman is found to be of a female character. Taking 
advantage of such a mechanical reading of the PNDT Act, which 
though does not expressly, prohibits the pre-conceptual sex 
determination because it is not technically defined in the Act, as 
"pre-natal." The doctors with the help of modern technologies like 
Ericsson's method and Pre-implantation Genetic Diagnosis (PGD) 
destroy the female chromosomes and allow only male 
chromosomes to fertilize, without any fear of law as they insist 
that their act is pre-conceptual and not pre-natal hence, claim that 
they do not violate the provision of the PNDT Act 1994. 
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Concerned and alarmed with the shortcomings along with the 
other issues which hinder the proper implementation of PNDT Act, 
and consequent failure to achieve the desired objectives, the 
Supreme Court of India, in its judgment dated May 4" ,^ 2001^° on 
the Public Interest Litigation (PIL) filed by the various NGO's,^' 
directed the concerned authorities and bodies, which aims at 
ensuring the implementation of the Act, plugging the various 
loopholes and launching a wide media campaign on the issue. 
The Supreme Court further noticed and showed its concern 
on the constant decrease in the sex ratio of 0-6 years, which fell 
from 945 females per 1000 males in 1991 to 927 per 1000 males in 
2001. The new figure gives India one of the world's lowest ratios 
for women to men. 
The above-mentioned Supreme Court order largely concerns 
only the implementation of the Act and putting the required 
infrastructure in place. However, the order entrusts the 
responsibility of examining the necessity to amend the Act to the 
Central Supervisory Boards, keeping in mind emerging 
technologies and the difficulties encountered in the 
implementation of the Act and to make recommendation to the 
Central Government. 
In response to the Supreme Court order and Central 
Supervisory Board recommendation, the Parliament on 20"^  
Supreme Court of India, Civil Original Jurisdiction Writ Petition (Civil) No. 301 of 2002. 
Centre for Enquiry and Allied Themes (CEHAT), Mahila Sarvangeen Utkarsh Mandal 
(MASUM), and Dr. Sabu M. George 
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December 2002, passed the (Pre-conception and Pre-natal 
Diagnostic Techniques Prohibition of sex selection) Act, 2002. 
The objectives of the Act are as follows: 
1. To ban the pre conception sex selection techniques. 
2. To prohibit the misuse of pre-natal diagnostic 
techniques for sex-selective abortion. 
3. To regulate the pre-natal diagnostic techniques for the 
appropriate scientific use (i.e., for the purposes of 
detecting genetic abnormalities or metabolic disorders 
or chromosomal abnormalities or certain congenital 
malformation or sex linked disorder etc.) for which 
they are intended. 
4. To ensure the effective implementation of the Act at 
all levels. 
a. Important features of the PC & PNDT Act, 2002 
One of the important features of the Act is that it has 
included within its ambit the recently developed techniques of sex 
selection before conception and at the time of conception like 
Ericsson method and Pre-implantation Genetic Diagnosis (PGD), 
as An Act to provide for the prohibition of sex selection, before or 
after conception," 
The amended Act provides that the manufacturer of 
ultrasound equipment would now be required to sell their products 
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only to those clinics that are registered.^^ The amended Act further 
prohibits any persons in conducting or aiding directly or indirectly 
for sex selection on a woman or man or on both or on any tissue or 
embryo, conceptus fluid derived from either or both of them.'^ 
The Act expressly provides for the prohibition of 
communicating the sex of the foetus. It states that no person can 
communicate to the pregnant woman concerned or her relatives or 
any other person the sex of the foetus by words, signs or in any 
other manner.^'* The Act also provides that only qualified persons 
can use pre-natal diagnostic techniques. The reasons for testing 
should be recorded in writing. The pre-natal diagnostic techniques 
can be used in the following conditions namely:'^ 
(i) age of the pregnant woman is above thirty five years; 
(ii) the pregnant woman has undergone two or more 
spontaneous abortions or foetal loss; 
(iii) the pregnant woman had been exposed to potentially 
teratogenic agents such as drugs, radiation, infection 
or chemicals; 
(iv) the pregnant woman or her spouse has a family history 
of mental retardation or physical deformities such as, 
spasticity or any other genetic disease; 
(v) the Central Supervisory Board may specify any other 
conditions as required 
72 
73 
74 
75 
The PNDT Act, 1994, Section 3B as Amended up to date 
The PNDT Act, 1994, Section 3 A as Amended up to date 
The PNDT Act, 1994, Section 5(2) as Amended up to date 
The PNDT Act, 1994, Section 4(3) as Amended up to date 
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The Act also provides that no person including a relative or 
husband of the pregnant woman shall seek or encourage the 
conduct of any pre-natal diagnostic techniques on her except in 
certain conditions specified in clause 2'^ of section 4. 
The Act by way of insertion after clause (b) in section 6 
provides that "no person shall by whatever means cause or allow 
to be caused selection of sex before or after the conception."^' 
b. Constitution of State Supervisory Board and Union 
Territory Supervisory Board 
The amended Act by way of insertion'* in Section 16 of the 
principal Act provides the constitution of SSB and UTSB. The 
Board shall meet at least once in four months.'^ Already there is 
Central Supervisory Board in operation at the Central level. The 
State Supervisory Board will consist of:*° 
(a) The Minister in charge of Family Welfare in the State 
who shall be the Chairman, ex-officio 
(b) Secretary in-charge of Development of Family Welfare 
who shall be the Vice-Chairman, ex-officio 
77 
78 
79 
80 
no pre-natal diagnostic techniques shall be conducted except for the purposes of detection of 
any of the following abnormalities, namely: 
(i) Chromosomal abnormalities; 
(ii) genetic metabolic disease; 
(iii) haemoglobinopathies; 
(iv) sex-linked genetic diseases; 
(v) Congenital anomalies 
(vi) any other abnormalities or diseases as may be specified by the Central Supervisory 
Board 
The PNDT Act, 1994, Section 6 (c) As amended up to date 
The PNDT Act, 1994, Section 16-A As Amended up to date 
The PNDT Act 1994, Section 16-A (3) As Amended up to date 
The PNDT Act, 1994, Section 16 A (2) As Amended up to date 
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(c) Representatives of Departments of Women and Child 
Development and Law. 
(d) Director of Health and Family Welfare of the State 
Government, ex officio 
(e) Three women members of Legislative Assembly 
(f) Ten members to be appointed by the State Government 
two each from amongst: 
i) Eminent Social Scientist 
ii) Eminent Women Activist from NGOs or 
otherwise 
iii) Eminent Gynecologist and Obstetricians 
iv) Eminent Pediatricians or medical geneticists 
v) Eminent Radiologists or sonologists 
(g) An officer not below the rank of Joint Director in 
charge of Family Welfare will be Member Secretary 
ex-officio. 
The State Supervisory Board shall perform the following 
functions:*' 
(i) to create public awareness against the practice of pre-
conception sex selection and pre-natal determination of 
sex of foetus leading to female foeticide in the 
concerned state; 
(ii) to review the activities of the Appropriate Authorities 
functioning in the State and recommend appropriate 
The PNDT Act, 1994, Section 16 A (1) As Amended up to date 
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action against tliem, in case of contravention of rule; 
(iii) to monitor the implementation of provisions of the Act 
and Rules and make suitable recommendations relating 
thereto to the Board; 
(iv) to send consolidated reports as may be required under 
the Rules, in respect of the various activities under this 
Act to the Central Supervisory Board and the Central 
Government. 
To make the Appropriate Authority more efficient a new 
section-to-section 17 of the principal Act is inserted. This new 
section*^ shall have the powers in respect of the following matters, 
namely: -
(a) summoning of any person who is in possession of 
any information relating to violation of the 
provisions of this act or rules made there under; 
(b) production of any document or material object 
relating to clause (a); 
(c) issuing search warrant for any place suspected to 
be indulging in sex selection techniques or pre-
natal sex determination; and 
(d) any other matter which may be prescribed 
The PNDT Act, 1994, Section 17 A As Amended up to date 
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c. Punishment under the PC & PNDT Act, 2002 
Act makes provision for prohibition of advertisement in any 
form relating to pre-conception sex selection and pre-natal sex 
determination.^^ 
Any medical genetist, gynecologist, registered medical 
practitioners or any person who owns genetic clinic, center or 
laboratory or employed in it or renders his professional or 
technical services on honorary basis or otherwise, and who 
contravenes any of the provision of the Act or rules shall be 
punishable with imprisonment for a term extending upto three 
years with a fine which may extend to Rs.lO, 000/- and any 
subsequent conviction with imprisonment up to five years and fine 
up to Rs. 50,000/- in addition, the name of Registered Medical 
Practitioner convicted by the Court shall be reported to Medical 
Council for temporary cancellation of medical registration for a 
period of five years for the first offence and permanently for the 
subsequent offence.*'* 
Any person who seeks PNDT Techniques on any pregnant 
woman, including such woman, unless she was compelled to 
undergo such technique for purpose other than specified earlier 
will be punishable with similar punishment and fine. Court shall 
presume, unless the contrary is proved, that the pregnant woman 
has been compelled by her husband or relatives to undergo PNDT 
and such person will be liable for abetment of offence. Every 
" The PNDT Act, 1994, Section 22 As Amended up to date 
" The PNDT Act, 1994, Section 23 (2) As Amended up to date 
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offence under this Act shall be non-bail able, cognizable and non 
compoundable.*^ 
Thus it is rightly said that "Technology is not inherent evil: 
it is neutral how we use it is key. There is lot more positive than 
negative that will be coming out of biotechnology, but we need to 
know what we are getting into."^^ It is truism that the advancement 
in the area of biotechnology have contributed towards the sex 
selective abortions. The unholy alliance between the tradition of 
son preference and technology is playing havoc with the Indian 
society. But, at the same time one has to equally blame and look 
into the other factors such as the social, economic and cultural 
conditions, which are responsible and becoming motivational 
factors towards the barbarous practice. Until such a mindset 
changes, the number of sex selections and female foeticides will 
only increase. 
The PNDT Act, as well as amendment in the Pre-natal 
Diagnostic technique (Regulation and Prevention of Misuse) Act 
1994, which make the law more stringent and more severe 
punishments are prescribed in case of the violation of the 
provisions of law is a welcome step which seeks to put an end to 
an atrocious practice of pre-conceptual sex selection as well as 
female foeticide consequent upon a pre-natal sex determination 
tests. This practice has as is well known, arisen out of the social 
The PNDT Act, 1994, Section 24 As Amended upto date 
John, Nisbitt and Patricia, Aburdeen. Mega Trends 2000, Sid Iwick and Jacicson Ltd. London 
(1990)p-244. 
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conditions in our country, under which a woman has a 
comparatively very low status. Often, a woman who gives birth to 
a daughter only is faced with a risk of being divorced or tortured. 
In this situation she has a difficult choice to make-either she puts 
her own life in peril or she puts an end to a female child whom she 
is about to give birth. So long people continue to hanker after 
sons, a mere legal ban on sex determination tests may not achieve 
much success. 
Mere making the law stringent and prescribing severe 
punishment to violators will not serve the purpose or will not 
achieve the desired objective. There has to be a very strong 
political will and honesty in the enforcement of such a law. It is 
through proper dissemination of information regarding the 
provisions of the Act and its strict implementation, by ensuring a 
registration of the clinic and punishment of the offenders, that 
there can be some hope of change in this heinous trend of female 
foeticide. 
The urge of reform has to come from within the community. 
But, the problem lies in the fact that no formal complaints are 
being lodged against the perpetrators. The doctor conducting sex 
determination tests, and the man and woman are opting for these 
tests are willing partners in the act and keep the offence behind 
closed door. 
So, for a proper implementation of PNDT Act, especially 
convicting doctors who are carrying on scans for sex 
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determination, what is required is a strong will on the part of the 
Appropriate Authority. 
It is high time for the Government to plunge into action with 
a comprehensive action plan involving various ministries, 
departments and other non-governmental organizations for over-
hauling the existing societal structure. To this end, as a first step 
the Government should remove gender discrimination in the school 
curriculum, secondly take steps to sensitize society towards the 
concept of equality of sexes and the girl child's right to life and 
survival, thirdly take steps to empower women and girls in the 
area of education, employment and decision making, last but not 
least take stringent measures to eliminate sexual abuse and the 
dowry system. 
The institutions, which are given licenses for pre-natal 
diagnostic tests, should be closely monitored and those, which 
violate the law, stringently dealt with. Needless to say that more 
than anything, what is needed is change in the attitudes of the 
society towards the female species, awareness and education. This 
along with legislation can go a long way in curbing the evil sought 
to be protected by the law. 
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CHAPTER VII 
ABORTION AND RIGHT TO LIFE UNDER CONSTITUTION 
A. Position of Unborn Child 
The word "Unborn" is an adjective and, as stated it implies 
"One would expect 'unborn human' or 'unborn human being'. The 
constitution suggests that the word "unborn" seems to imply "on 
the way to being born" or "capable of being born". The word 
"unborn" has not been defined any where in the strict legal sense 
nor the cases so far decided by the courts. It, however, defined the 
word 'unborn', on an apparent assumption as a ten or thirteen-
weekold foetus. 
The Irish Family Planning Association submits that the word 
"unborn", if it is to be used at all, should only refer to a foetus 
when it becomes capable of independent life outside the uterus, 
sometime after the ll"** week of gestation. This is submitted for a 
number of reasons.' 
J. Hamilton while deciding a case , referred to life 
commencing at conception, however, there was no evidence before 
the court as to when a pregnancy and / or life commenced and, 
hence, there was no evidence before the court on which it could 
' The definition of "unborn" and its implications, (IFPA) Irish Family Planning Association, 
promoting sexual and reproductive rights and health, http://www.ifpa.ic/abortion/facing5.html 
^ SPUC (Ireland) V. Open Door Counselling Ltd and the Dublin Well Woman Centre Ltd. 
(No.l) [1988] IR. 593 
274 
Abortion & Right to Life Under Constitution 
make a determination of fact or law as to when life commenced. 
It is difficult to imagine how the legislature could "by its laws" 
vindicate the 'right to life' of fertilized eggs particularly given 
that so many of them are naturally discarded. 
a. Concept of 'Person' and 'Human' being 
In general term, the word 'Person' is used to denote human-
being (i.e., natural person), though by many statutes the term may 
include "a firm, labour organization, partnerships association, 
corporation legal representative, trustees or receivers".^ Under 
the Indian Penal Code, the word "person' includes any company 
or association or body of person whether incorporated or not"."* 
The pertinent question is that whether an unborn child is a person 
or not? Because the same has a direct nexus between the 
"personhood" and "commencement of life". Medical authorities 
are not unanimous on the issue when does life commence. There 
are different opinions about the concept of life. 
First view is that life commences from the moment of 
fertilization and this view has also been accepted by the Catholic 
Church.^ 
Second view is that life begins with the zygote implantation 
Black's Law Dictionary IS"" eds. 
Section 11. Indian Penal Code 1860 
See, Callahan D., Abortion, Law Choice and Morality (1970) pp. 109-110. Prior to 1869, the 
Catholic Church's view was that abortion was permitted up until "quickening". However, in 
1869 Pope Pius IX declared that ensoulment occurred at conception and forbade all 
abortions. 
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into uterine wall, which occurs six or seven days after 
fertilization/ 
Third view is that life in the sense of historical existence of 
human individual exists according to a definite biological-
physiological knowledge in any case from the 14'*' day after 
conception.^ 
In this regard the judiciary had a different attitude, in 1973, 
The American Supreme Court held that an unborn child is not a 
'person' within the fourteenth Amendment of American 
Constitution. It was an argument against the abortion that foetus 
was a person within the fourteenth Amendment of American 
constitution. Justice Blackmun, delivering the majority judgment, 
held that, the unborn are not included within the definition of 
'person' as used in the fourteenth Amendment. The court 
disagreed on the basis that the term 'person' had been used only 
postnatally. In Roe Case the American Supreme Court classified 
the pregnancy into three period (trimester), and held that State's 
interest becomes 'compelling' when foetus becomes viable. So 
Ramsay, Reference Points deciding about abortion, in the Morality of Abortion eds. By J. 
Noonan (1970) pp. 69-70. 
Kommers, Abortion and Constitution, 94 (E. Manier, W. Ciu and D. Solomon eds. 1977) 
Roe V. WadeA\0\J.S,. 113(1973 
410 U.S. 113 (1973) i.e., 
(a) Prior to the end of the first trimester of pregnancy, the State may not interfere with or 
regulate an attending physician's decision, reached in consultation with his patient, that 
the patient's pregnancy should be terminated; 
(b) from and after the end of the first trimester, and until the point in time when the foetus 
becomes viable; the state may regulate the abortion procedure only to the extent that 
such regulation relates to the preservation and protection of maternal health; 
(c) from and after the point in time when the foetus becomes viable, the state may prohibit 
abortions altogether, except those necessary to preserve the life or health of the mother. 
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under Roe V Wade^^, the American Supreme Court has not 
considered the unborn child as a 'person' before viability. The 
Court thus considers a foetus to be a person in the sense of the 
law when it attains the ability to survive and develops 
independent of its intrauterine environment. This matter is a 
question of law because it concerns when a developing zygote, 
embryo, or foetus attains a status appropriate for bestowing the 
rights and privileges reserved for citizens of the United States, 
including its legal protection. 
To overcomes this difficulty the American Congress took 
initiative and introduced what is known as "Human Life Bill" in 
1981, the premise of which was that, ''the life of each human 
being begins at conception and that fourteenth Amendment to the 
US constitution protects all human beings." 
Before 1946, in America "the unborn child was treated as a 
part of the mother"", but in 1946, this view was rejected and held 
that the unborn child is a human being.'^ 
In Simmons V. Harward University^^, it has been held by 
the court that "a viable unborn child, which would have born 
alive, but for the negligence of the defendant is a 'person' within 
the meaning of wrongful death statute" Medical Authorities has 
recognized since long that a child in existence (i.e., alive) from 
the moment of conception, and for many purposes its existence is 
'" 410, U.S. 113(1973) 
'' Dietrich V. Northampton, 13 8 Mass. 14, 17 (1884) 
'^  Bonbrest V. Kotz, 65 F. Supp. 138 (D.D.C. 1946) 
'^  23, f. Supp. 529 (D.D.C. 1947) 
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recognized by law. The criminal law regards it as separate entity 
and law of property considers it as being for all purposes, which 
are to its benefit, such as taking by will or descent. After its 
birth, it has been held that it may maintain a statutory action for 
wrongful death of the parent. In addition, the child, if he is born 
alive is permitted to maintain action for the consequences of pre-
natal injuries and if he dies of such injuries after birth an action 
will be for his wrongful deaths. Many States have allowed 
recovery even though the injury occurred during the early weeks 
of pregnancy when the child was neither viable nor quick.''' 
Under Hinduism, since long the unborn child has been 
recognized as 'person' and after his birth he takes coparcener 
share in the property and has a right to repartition. 
In India, it has been held that the word person includes both 
a natural person (a human being) whether a man or woman or an 
unborn child and an artificial person (a corporation)'^. 
b. Development of Foetus 
Whenever a woman becomes pregnant she is not looked 
upon as someone inflicted with an illness or a disease. Rather 
people extend congratulations to her. This is because after 
conception a "new life" is in the offing. This "new life" is not 
referred to by the prospective parents as the embryo or the foetus 
as men of science and doctors do, but as their child. There is 
Porter V. Lassiter 91 GA, App. 712, 87 S.E. 2d 100 (1955) 
Jabbar V. State [1966 Cri. L.J. 1363 (Vol. 71 C.N. 410) AIR 1966 Allahabad 590] 
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great expectation that this 'new life' will be a person to grow up 
with them.'* About the status of foetus Daniel- Oh Overduin aptly 
explains as follows: 
The dilemma in abortion debate is created by a number of 
relevant questions to which a host of different answers are given. 
These questions may relate to humanity of the unborn, the right 
of the unborn, the future of unborn in terms of physical, mental 
and social health, the wishes, circumstances and rights of mother 
and father, people and their world.'^ 
The word foetus whose equivalent in Arabic language is 
]amin (singular) and ajinnah (plural) literally stands for 
anything, which is veiled or covered.'^ So from this definition, 
the jamin or foetus would comprise anything that is offing inside 
the mother's womb from the time of conception till birth. The 
same is evident from a verse in the holy Qur'an, which is: 
Those who avoid 
Great sins and shameful deeds 
Only (falling into) small faults, 
Verily thy Lord is ample 
In forgiveness, He knows 
You well when he brings 
You out of the earth. 
The Church Assembly Board for Social Responsibility & Abortion; An Ethical Discussion 
(1968) p-7 
Overduin, D "The Ethics of Abortion" New Perspective on Human Abortion, ed. T.W. 
Hilgers et al [Maryland, University Publication of American Inc (1981) p-369] 
William Lane Edward, Arabic English Laxican (New York, Fredrick Publication Co. 1955) 
Part 2, p-463. 
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And when ye are hidden 
In your mother's womb 
Therefore justify not your selves 
He knows best who it is 
That guard again evil. '^  
However, according to the science, foetus is the stage from 
eighth weeks till birth and at that point of time (8 weeks) the 
foetus would be in possession of all the necessary human 
characteristics. In this regard the modern scientists maintain that 
the foetrus stands for that which is in the womb.^° Imam Shafi 
holds that the least stage whereby (that which is in the womb) 
could be called a foetus is that when the stage of al-Mudghah (a 
chewed lump) and al-alaqah (something that clings) have been 
differentiated; and it can clearly be made out to be of human 
generations possessing such characteristics as finger, or nail or 
eye or anything else similar to that.^' Al Nuwayri view: Stated 
that the learned people use the word jamin (foetus) for that which 
exists in the womb after ensoulment has taken place.^^ 
In the light of above views, it becomes manifest that 
Qur'ans reference to the foetus is of a general nature. However, 
the Shafi's definition seems to be most plausible one, as his 
19 
20 
21 
22 
32 
Qur'an 53: 32 
Al-Alusi, Abu Fadl Shihab Al Din Sayyid Mahmood Ruh al Ma'an (Bairut: Thya al Turath 
Al Arabi et.) Cont. 27, p-64 
Al-Buti, Mohammad Said Ramadan, Tahdid al Nasi, p-197 
Madpur, Muhammad Salam: Al jamin wa al All Kamal Muttalliqah bihi al fiqhal Islami, p. 
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definition of the foetus is closest to that of the present day 
scientific understandings. 
(i) Islamic View Point 
Qur'anic Analysis 
In number of Quranic Injunction, the foetus growth stage 
has been explained by Almighty Allah. The two main Qur'anic 
verses that refer to foetal growth are as follows: 
(i) Then we placed him 
As (a drop of) sperm 
In place of rest 
Firmly fixed 
Then we made the sperm 
Into a clot of congealed blood 
Then of that clot we made^ 
A foetus (lump), then We 
Made out of that lump 
Bones, and clothed the bones 
With flesh, then we developed 
Out of it another creature 
So blessed be God, 
The Best to create 
(ii) O mankind if ye have 
A doubt about the resurrection. 
Qur'an23: 13, 14 
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(Consider) that we created you 
out of dust, then out of sperm, 
then out of a leach like 
clot, then out of morsel 
of flesh, partly formed 
And partly unformed, in order 
That We manifest 
(our power) to you 
And We cause whom We will 
To rest in the wombs 
For an appointed term. 
Then do we bring you out 
As babes, them (foster you) 
That ye may reach your age 
Of full strength, and some 
Of you are called to die 
And some are sent back 
To the feeblest old age, 
So that they know nothing 
After having known (much). 
And (further), thou seeth 
The earth barren and lifeless, 
But when We pour down 
Rain on it, it is stirred 
(To life), it is stirred 
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(To life), it swells, 
And it puts forth every kind 
Of beautiful growth (in pairs)^^ 
Hadith Analysis 
There are at least two significant Hadith, which makes 
direct reference to the foetal growth. They are as follows: 
(i) "Each of you is constituted in your mother's womb 
for forty days as nutfah, then it becomes an alaqah 
for an equal period, then a mudghah for another equal 
period, then the angel is sent, and he breathes the soul 
into it"^^ 
(ii) When forty-two nights have passed out the sperm 
drop, Allah sends an angel to it, who shapes it and 
makes its ears, eyes skin, flesh and bones. Then he 
says, "O Lord, is it male or female? And your Lord 
decides what he wishes and the angel records it".^^ 
In Qur'an there are more than a dozen verses relating to the 
foetal growth. But above-mentioned two verses, the stages of 
foetal growth has been clearly explained. The sequence of stages 
derived from both verses, can be represented as: 
Nutfa - Alaqah - Mudghah - complete and incomplete 
bones - muscles 
^^  Qur'an 22:5 
" Sahih al Muslim, "Kitabal Kadar" vol. 5 p. 496 
" Id. p. 499-500 
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Nutfa literally means "a drop of fluid". Dr. Maurice 
Bucaillec emphasizes this point by stating that the Qur'an makes 
it clear that fertilizing capacity of the sperm does not depend on 
the volume of the liquid "poured out"^' Alaqah means leech, a 
suspended thing and blood clot. Bucailee calls something that 
clings and adheres to the womb. Clearly describe the 
implantation stage^^ (i.e., of the fertilized ovule in uterus)^^ The 
word Mudghah means a piece of chewed meat. In Qur'an 
Mudghah has been described as complete and incomplete. A 
complete mudghah is destined to become viable foetus, while an 
incomplete one is subject to a variety of congenital malformation 
usually ending in death. 
(ii) Scientific View Point 
The life of every person is a continuous process from the 
time of conception to death. There are four stages in the 
development of the foetus. The zygote is the female ovum (egg) 
that has been fertilized by the male sperm in the fallopian tube of 
the woman, where it remains for about three days; during this 
time cell division begins. The Blastocyst is the stage begun with 
the implantation in the uterus, where rapid cells division 
continues. Many zygotes never attach of course, and pass 
unnoticed through the woman's menses. The embryo is the stage 
28 
" Bucailee, M. What is Origin of Man? Paris: Seghers 1983,9*^ eds., p-183. 
Jadial Hajati Masayel & Islam, Abu Fazl Mohsin Ibrahim, Translated by Israr Ahmad Khan, 
p. 119. 
Bucailee, M.op. cit p. 185 
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beginning after two weeks from conception. During this time 
there is organ differentiation. All the internal organs are present 
in the rudimentary form by the end of six weeks. The foetus is 
the stage from eight weeks to birth, during which there is 
continuous growth or development but nothing new is added. This 
is the period of bringing to readiness for birth what has already 
begun. 
B. Right of Foetus Under Different Laws 
The discussion of abortion must, in the final analysis, begin 
and ends with a definition of what one thinks of a human embryo 
or foetus. If one by the application of several principles, comes 
to the conviction that a foetus, viable or not, can be extinguished 
for the benefit of its mother or its own welfare, rational debate 
on changing or liberalizing laws forbidding abortion is not really 
necessary. For if a person argues from the premise that a human 
foetus may have its existence terminated for any valid reason, 
then the only point about which to argue is the validity of the 
reasons asserted to be sufficient to justify the voluntary 
extinction of human foetus. 
In general, the word 'person' is used to denote human being 
(i.e., natural person), though by many statutes the term may 
include "a firm, labour organization, partnership association, 
corporation, legal representative, trustees or receivers."^° The 
Black's Law Dictionary, 15* edition 
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Indian Penal Code, defines, the word 'person', which includes 
any company, association or body of persons whether in 
corporate or not.^' The pertinent question is that whether an 
unborn child is a person or not? However, there is no doubt that a 
foetus or a child in the mother's womb is not a natural person. 
But there should be equally no doubt that it is juristic or juridical 
person. In all jurisprudential jurisdictions, a child en ventre sa 
mere is recognized as a legal person capable of inheriting or 
otherwise acquiring and holding property and also other legal 
rights. And there should be no doubt that only a person, whether 
natural or juristic, is capable of acquiring those rights. 
a. The foetus in the Law of Property 
The English Courts, beginning in the late eighteenth 
century, held that a foetus is within the description in a devise to 
"Children living at the time of his [life tenant's] decease"^^ and 
is also within the description of a testamentary disposition to 
children "born in her [testatrix] life time".^^ A posthumous child 
was allowed to have an accounting of her father's in testate estate 
years after her birth where her mother and second husband held 
Section 11, Indian Penal Code, 1860, "Person"- The word "person" includes any company 
or Association, or body of persons, whether incorporated or not. 
Doe dem Clarke v. Clarke, 2 H. Bl. 399.126 Eng. Rep. 617 (1795) 
As per language in the case, which indicates that it was the court's unequivocal opinion 
that unborn child was a human being: "An infant en ventre sa mere, who by the course and 
order of nature is then living, comes clearly within the description of'children living at the 
time of his decease." 
Trower v. Butts 57 Eng. Rep. 72, 73 (CZI 823) 
286 
Abortion & Right to Life Under Constitution 
the property.^'* The unborn child was also considered to be a life 
in being for purposes of the perpetuities rule even where it was 
not to the benefit of the unborn child to be so considered.^^ 
The American cases, based upon English common law rules, 
reached the same results. Faced with the necessity of making 
decisions involving considerations of the existence of prenatal 
life and given the uncertain knowledge of embryology, American 
courts choose, uniformly, to treat the unborn child as a human 
being. A posthumous child is able to take under a will description 
bequeathing property to those "living at my (testator's) 
decease." The unborn child can also take, under a will, as a 
tenant in common with its own mother.''^ It can have a sale of 
land set aside where the sale involves descendant land a portion 
of which is held to vest in the unborn child prior to its birth.^* In 
another decision^^ the court held that a posthumous child was to 
begin sharing in the proceeds of a trust at the date of her father's 
death rather than upon the date of her subsequent birth. Thus the 
34 
35 
36 
37 
38 
Wallis V. Hodson, 26 Eng. Rep. 472-73 (Ch. 1740) 
Thellusson v. Woodford, 4 Yes 227,31 Eng. Rep. 117 (Ch. 1740) 
J. Buller, in an answer to the contention that an unborn child is to be considered as being 
alive only in those cases when it is to its own benefit, he replied: "Why should not children 
en ventre sa mere be considered generally as in existence? They are entitled to all privileges 
of other persons" 31, Eng. Rep. At 164 
Hall V. Hancock, 32 Mass (15 pick) 255 (1834) 
Biggs V. McCarty, 86 Ind. 352 (1882) 
Deal V. Sexton, 144, N.C. (110) (1907). The court recognized that constitutional rights of the 
unborn child are at stake when it stated: "If we hold, as we must, that the inheritance vested 
immediately in plaintiff, where en ventre sa mere, upon the death of the father, the 
conclusion must follow that such inheritance ought not to be divested... A person must have 
an opportunity of being heard before a court can deprive him of his rights, and...an unborn 
child, not having been made a party, can recover from those claiming his title. Id. at 110-11. 
Industrial Trust Co. v. Wilson 61 R.l. 169, 200 A. 467 (1938) 
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child was an actual income recipient prior to the event of her 
birth. 
The property rule which recognizes human life in the 
unborn child prevails whether or not it inures to his personal 
benefit, and where it works a detriment to him. Thus where a 
child born two months after the death of his father was held to be 
a "living child" at the death of his father. The child lived only 
several hours, leaving its mother as its sole heir, she died a few 
days later. The remainder that had vested in the child was held to 
have passed to her and through her to her heirs. The court's 
recognition that a child en ventre sa mere is a child in esse thus 
produced no personal benefit to the child.'*" In re Sankey's 
Estate^^a. child conceived but not born was held bound by a 
decree entered against the living heirs. 
According to Ohio Revised Code, an unborn child has the 
same legal rights of inheritance as a born child. In the case of 
Ebbs V. Smith in 1979, a woman had said in her will that her 
estate was to be divided among various classes of relatives 
"living at the time of my death". The court ruled that this 
included a baby who was still in the womb at that time. 
Further in 1986, Missouri passed a law, which contained 
the blanket statement that unborn children in Missouri should 
have "all the rights, and immunities available to other person, 
Barnett v. Pinkslon 191 So. 371 (1939) 
199 Cal. 391,249 P 517 (1926) 
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citizens, and residents of this state". (They added "Subject to the 
Federal Constitution and Supreme Court interpretations thereof) 
This law was challenged in the court, and ended up going 
all the way to the Supreme Court in the case of Webster v. 
Reproductive Health Services^^ The Supreme Court upheld the 
law they noted that it was no radical departure, writing, "State 
law has offered protection to unborn children in tort and probate 
law."'^ 
The Indian law on Transfer of property'*'' makes provision 
regarding the transfer of property to an unborn person. Though a 
transfer cannot be made directly in favour of unborn person, 
because section 5 of Transfer of Property Act, 1872 declares that 
transfer is limited to living persons. Such a transfer can only be 
made by machinery of trusts. An interest may be created for the 
benefit of a person not in existence at the date of the transfers. 
The estate must vest in some person between the date 
transfer and the coming into existence of person. The interest of 
unborn person must, therefore, be in every case protected by a 
prior interest. Interest of the unborn person must be in whole 
remainder. 
The validity of the transfer must be judged with reference 
to the original settlement deed, and not by the voluntary act of 
the donees under the deed itself. 
'^  492 us . 490 (1989) 
'^  Roe V. Wade, 410 U.S. 113 (1973) 
'*'' Section 13, Transfer of Property Act. 
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Again, in India under the Hindu Law, a son is entitled to 
have re opened the partition of the ancestral property-taking 
place while he was in the mother's womb without keeping any 
share reserved for him.''^ In the Law of Wills both in India and in 
England a child in the mother's womb is considered to be in 
existence and the Indian succession Act'*^ 1925 clearly provides 
that "all words expressive of relationship apply to a child in the 
womb who is after wards born alive." 
These property cases have established this proposition: the 
ordinary person when he uses "Children" in a will means to 
designate by the term "Children" those who are conceived but not 
yet out of womb. The right of the foetus that is clearly 
guaranteed by the law is its right to inherit en ventre sa mere. 
However, the exercise of this right obviously depends on the live 
birth of the foetus. 
Thus, the law of property considers the unborn child in 
being for all purposes which are to its benefit, such as taking by 
will or decent. After its birth, it has been held that it may 
maintain statutory cause of action for the wrongful death of the 
parent. In addition, the child, if born alive, is permitted to 
maintain a cause of action for the consequences of prenatal 
injuries and if he dies from such injuries after birth an action will 
lie for his wrongful death. The recovery is allowed in some 
Bhattacharjee, A.M. Equality, Liberty and Property under the Constitution of India. (1997) 
p-98 
Section 99(i) of the Indian Succession Act, 1925 
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countries, even though the injury occurred during the early weeks 
of pregnancy when the child was neither viable nor quick. 
b. The Foetus in the Criminal Law 
The first reference to abortion in English criminal law 
occurs in Bracton. He transposed the canon Sixut ex to England 
by saying that aborting a woman by blow or poison is homicide if 
the embryo "were formed and especially if it were ensouled."'*' 
This language was repeated early in the seventeenth century by 
Coke in a passage which begins, "If a woman be quick with 
child... this a great misprision and no murder".'*^ Later in the 
seventeenth century "quick" is clearly identified with developed 
pregnancy." The statutory law, which became effective in 1803, 
made it a felony punishable by death to administer poison "to 
cause and procure the miscarriage of any woman then quick with 
child," and a felony punishable by fine, imprisonment pillory, 
whipping or transportation to attempt by drug or instrument to 
procure the miscarriage of any woman not being or not being 
proved to be quick with child.""^^ In 1812, the doctor disagreed as 
to when a foetus could be said to be quick, and the court ruled 
that it was quick when the mother felt the foetus move.^° In the 
later nineteenth-century America, "quick" was defined in the 
same way, despite doubts as to the medical significance of the 
Henry de Bracton, De legibus et consuetudinibus Angliac, 3.2.4 (London, 1640) 
"' Coke Edward, The Third Part of the Institutes of the Law of England (London, 1797), Sec. 
50 
"' 43 Geo. Ill C. 58 
'" David W. Louis ell and John T. Noonan Jr. Constitutional Balance, 1970 p. 224 
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term and a tendency to interpret abortion statutes as applicable to 
any stage of the pregnancy.^' 
Medical writers were critical of the retention of the 
distinction by the courts. Issac M. Quimby in the Journal of the 
American Medical Association for 1887 wrote, "This fallacious 
idea that there is no life until quickening takes place has been the 
foundation of, and formed the basis of, and has been the excuse 
to ease or appease the guilty conscience which has led to the 
destruction of thousands of human lives."" 
In 1859 Horatio R Storer of Boston, in the Committee on 
Criminal Abortion, obtained unanimous adoption of a resolution 
condemning the act of procuring abortion at every period of 
gestation except as necessary for preventing the life of either 
mother or child. The reason for the resolution was stated to be 
the increasing frequency "of such unwarrantable destruction of 
human life."" This nineteenth-century history indicates both that 
the medical objection to abortion was the physician's defence of 
the human life of the foetus and that the medical objection to 
existing law was the medical unsoundness of the attempted 
distinction earlier made on the basis of the age of the foetus. 
At common law, some nineteenth-century courts refused to 
deny protection to the unborn child during the stage of 
development prior to quickening and held that abortion was just 
Ibid 
" "Introduction to Medical Jurisprudence", 9 Journal of the American Medical Association 
(August 6, 1887); p. 164 
" The American Medical Gazette (1859), p. 409 "Abortion" to save the life of the Child meant 
surgical removal of the child in a premature delivery 
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as illegal at that time as at a later period.^'* Other courts 
expressed dissatisfaction with the common law requirement but 
stated that it was upto the legislature to abolish the "quickening" 
element.^^ 
As the legislature of the various American States began to 
codify existing law during the 19"* century, the quickening 
requirement as anticipated was abolished. So that the foetus was 
protected from the moment of conception throughout the entire 
period of gestation. Some jurisdictions extended protection by 
the means of a foeticide statute, which made destruction of the 
foetus at any stage of development a criminal act, and in some 
cases, where the foetus was "quick", made such destruction a 
capital offence.^^ 
Historically the common law had recognized the 
inviolability of the unborn child by providing for suspension of 
execution of pregnant woman under death sentence, at least when 
"quick".'^ This solicitude continues in modern statutes without 
regard to the stage of pregnancy. Statutes imposing criminal 
sanctions protective of children's right of support from their 
54 
55 
56 
57 
Mills V. Commonwealth, 13 (1850) p.630 
Mitchel V. Commonwealth 78. Ky.204 (1879) 
The court stated: "That the child shall be considered in existence from the moment 
of conception for the protection of its rights of property, and yet not in existence, until four 
or five months after the inception of its being, to the extent that it is a crime to destroy it, 
presents an anomaly in law that ought to be provided against by the law making department 
of the government." Id. at 209-10. 
Passleyv. state, 194 Ga.327( 1942) 
Blackstone, W. Commentaries 456(W. Jones ed. At 651,1916) 
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parents also apply to the unborn child. These statutes also apply 
to the child at any stage of the pregnancy.^^ 
The distinction made in the Indian Penal code between a 
woman with child and-a woman quick with child, and between the 
unborn child and quick unborn child, goes to show that a woman 
is with child during the entire period of her pregnancy, and 
lexically as well as logically, a child is a person having life. The 
same was pointed out by the Madras High Court in a decision as 
early as in 1886.^^ 
In conclusion, starting from a misinterpretation of the 
canon law and treating quickening as a decisive moment to confer 
protection, American and English Criminal law in the nineteenth 
century moved to a protection of the foetus throughout his life in 
the womb. Impetus for change came from informed medical 
opinion. The purpose of the change was not to protect the life of 
the mother but the life of the foetus. 
c. The Foetus in the Law of Torts 
Perhaps no other area of the law has undergone such a 
dramatic reversal as that of the law of torts in recognizing the 
legal existence of an unborn child. Until World War Second most 
American courts denied recovery in tort to the child who had 
been harmed by negligent injury to his mother while she carried 
him. The primary and foremost reason for denying recovery, 
^' E.Cal Penal Code SS.270 (West Supp. 1968): "A Child conceived but not yet bom is to be 
deemed an existing person insofar as this section [child neglect] is concerned". 
" Queen Empress v. Ademma (1886) ILR 9 Mad. 369 
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however, was reliance upon the statement of justice Holmes that 
"the unborn child was a part of the mother at the time of the 
injury."^*^ However, this view of Justice Holmes was rejected in 
1946, in the case Bonbrest v. Kotz^\ and the unborn child was 
recognized as a human being in this area as it had in others. 
In order to maintain an action, many of the early cases 
required that the unborn child should have reached the stage of 
viability at the time when the injuries were inflicted." The 
modern trend, however, has been to reject viability as a criterion 
and to allow recovery whenever the injury was received, provided 
that the elements of causation are properly established.^^ The 
most significant cases for establishing the legal existence of a 
child prior to birth have been those very modern decisions, which 
allow the parents or survivors to maintain such an action where 
the child is still born.^ "* Thus the unborn child, to whom the live 
birth never comes, is held to be a "person" who can be the 
subject of an action for damages for his death. 
An action for damages was allowed in Porter v. Lassiter^^, 
even where the child had not reached the stage of viability at the 
time of the fatal injuries were received. Thus it seems to be clear 
63 
'" Dietrich v. Northampton 138 Mass, 14, 17 (1884) 
" 65F.Supp. 138 (D.D.C. 1946) 
" Williams v. Marion Rapid Transit, /«c., Ohio 114, 87 N.E. 2"'' 334 (1949) 
Hornbuckle v. Plantation Pipe Line Co., 2X2 Ga. 504, 93 S.E. 2"" 727 (1956). 
The court stated: "While we could, justify our rejection of the viability concept on 
the medical fact that a foetus becomes a living human being from the moment of conception, 
we do so not on the authority of the biologist but because we are unable logically to 
conclude that a claim for an injury inflicted prior to viability is any less meritorious than one 
sustained after" 
Gorke v. Le CI ere, 23 Conn. Supp. 256, 181A 2"''.448 (1962) 
91 Ga. App. 712, 87 S.E. 2d 100 (1955) 
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that non-viability of a foetus should not be a bar in recovery of 
damages. In Hale v. Manion^^ Mitchel v. Couch^^, State v. 
Sherman^, Contra Estate of Power v. City of Trioy^^ and Endresz 
V. Friedberg.^^ The parents, or survivors were allowed to 
maintain an action for injuries where the child was in the 
mother's womb. 
Thus one could predict, confidently that actions for the 
wrongful death of unborn children generally would be allowed 
without regard to the stage of foetal development at the time of 
death. 
Other areas of tort law have also recognized the civil rights 
of the unborn child. Thus an unborn child has been held to be a 
"Child" or "other person" allowing him to bring an action for the 
death of his father where the death occurred prior to the child's 
birth.^' The foetus has also been held to be an "existing person"'^ 
and a "surviving c hild"^^ under various wrongful death statutes. 
In this development of tort law the courts overcame cultural 
lag to get abreast of scientific realities. In a case "The 
respondent asserts that the provisions of section 29 of the 
[California] Civil Code are based on a fiction of law to the effect 
that an unborn child is a human being separate and distinct from 
66 
67 
68 
69 
70 
71 
72 
73 
189 Kan. 143, 368 P. 2d I (1962) 
285S.W.2d901 (Ky. 1955) 
234 Md. 179, 198 A. 2d 71 (1964) 
380 Mich. 160, 156 N.W. 2d 530(1968) 
24 N.Y. 2d 478, 248 N.E. 2d 901, 301 N.Y.S. 2d 65 (1969) 
La Blue v. Speker, 358 Mich. 558.100 NW. 2d 445 (1960) 
Hemdon v, St. Luis & S.F.R.R., 37 Okla. 256, 128 p. 727 (1912) 
Texas & P. RY. V. Robertson, 82 Tex. 657, 17 S.W. 1041 (1891) 
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its mother. It was held that, assumption of our statute is not a 
fiction, but upon the contrary that it is an established and 
recognized fact by science and by everyone of understanding.''* 
Thus the tort law is not simply a guide to the status of the 
foetus in one branch of the law. It is a reflection of how judges 
responding to changing medical knowledge and attempting to do 
justice have come to regard the being in the womb. 
In conclusion, it is seen, that in American, the Law of Torts 
abounds in decisions where a child has been allowed to maintain 
action for injury sustained before its birth at any time during the 
entire period of gestation and it is now firmly established that 
any injury caused to the foetus is to be regarded as personal 
injury to the child. In England, under the Congenial Disabilities 
(Civil Liability) Act of 1976, law relating to wrong would apply 
to a child in the mother's womb for its protection as if the child 
was born. The development of the right of an infant to 
compensation for prenatal injuries does, however, at least prove 
that the law assumes that this right becomes inchoate or vested in 
a foetus even if the foetus had hardly been conceived when the 
injury occurred; every foetus is, therefore, sui juris or capable of 
possessing rights. 
Thus in the beginning, the Courts treated "quickening" as a 
decisive moment to provide legal protection of the foetus but in 
the nineteenth-century, the protection to foetus was provided 
Scott V, McPheeters 33 Cal. App. 2d 629, 634, 92 P 2d (1939) 
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throughout gestation period. This change came to protect the life 
of the foetus and not the life of the mother. 
C. Right to Life of Unborn Person 
The right to life which is the most fundamental of all is 
also the most difficult to define, certainly it cannot be confined 
to a guarantee against the taking away of life; it must have a 
wider application. By the term 'life' something more is meant 
than mere animal existence. The inhibition against its deprivation 
extends to all those limbs and faculties by which life is enjoyed. 
A foetus or a child in the mother's womb is certainly not a 
natural person but only a legal or juristic person. And it is not 
the law that only a natural person is entitled to the protection of 
the Liberty/Property Clauses, and that a non natural but legal 
person, like a statutory corporation or a company, has all along 
been treated as person within the meaning and protection of the 
Equality Clauses of the American and the Indian Constitution 
guaranteeing to every person equality before law and equal 
protection of the laws. The Life/Liberty Clauses of the Fifth or 
the Fourteenth Amendment of the American Constitution 
guaranteeing right to property, along with life and liberty, to 
every person, would obviously apply, as it does, to all non-
natural but legal persons also, capable in law of acquiring 
property, like statutory corporations and incorporated companies. 
And no such person, even though non-natural, can be denied the 
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protection of the Fifth or the Fourteenth Amendment and can be 
deprived of property without due process of law. A legal person, 
even though non-natural, is thus no doubt a person within the 
meaning and protection of the Life/Liberty/Property Clauses and 
the Equity Clauses of the constitution. And once we hold that, we 
will to hold further as a matter of irresistible implication that no 
such person can be deprived of life, if it has any, except 
according to procedure established by law. If a foetus or a child 
in the mother's womb, even though a non-natural person, is 
nevertheless a person within the meaning of the Fifth or the 
Fourteenth Amendment of the American Constitution or Article 
21 of the Indian Constitution, then it obviously can not be 
deprived of its life, if it has any, without due, that is, reasonable, 
right, just and fair process. Now the important thing is that 
whether a, child have life before birth while in the mother's 
womb or, to put in other words, when does life begins? Regarding 
"commencement of life" medical authorities are not unanimous 
on the issue that when does the life commences. There are 
different opinions about the concept of life. 
One view is that life commences from the moment of 
fertilization and this view has also been accepted by the Catholic 
Churches.^^ 
The second view is, that life begins with the zygote 
Callahan, D.: Abortion: Law Choice and Morality (1970) p. 409 
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Implantation into uterine wall, which occurs six or seven days 
after fertilization.^^ 
The third view is that the life in the sense of historical 
existence of human individual exists according to a definite 
biological-physiological knowledge in any case from the 14"* day 
after conception."^^ The American Congress introduced the 
Human Life Bill in 1981 the premise of which was that, "the life 
of each human being begins at conception and that Fourteenth 
Amendment to the U.S. Constitution protects all human being. In 
this regard the judiciary had a different attitude, in 1973, the 
American Supreme Court held that an unborn child is not a 
"person" within the Fourteenth Amendment of the American 
Constitution. It was argument against the abortion that foetus was 
a person within the Fourteenth Amendment of the American 
Constitution. The Court disagreed on the basis that the term 
'person' had been used only postnatally.^^ In Roe case, the 
American Supreme Court ruled that the state's interest in the 
foetus becomes compelling only when it becomes viable, 
however, it was not ruled that life in the foetus begins only from 
the stage of its viability. The court rather stated expressly that 
court in that case was not required to decide, and was, 
therefore, not deciding the question as to when life begins. 
Ramsey, "Reference Points in Deciding About Abortion", in Morality of Abortion. Ed. By J, 
Noonan (1970) pp. 69-70 
Kommers, Abortion and Constitution: The Case of the United States and West Germany, in 
Abortion: New Directions for Policy Studies, 94 (E.Manier, W. Liu I D Soloman eds.) 1977 
Roe\ ffa^e, 410 U.S. 113(1973) 
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The Roe V. Wade^^ a landmark (7-2) abortion decision voided the 
abortion laws of nearly every state. Striking down a Texas statute 
that prohibited all abortions except to save the mother's life, The 
Supreme Court, per Blackmun, held that abortion was a 
constitutional right that the states could only abridge after the 
first six months of pregnancy. More specifically, the court held 
that: 
(1) the court had jurisdiction; 
(2) Roe 's case was not moot, despite the birth of her child, 
because the case was "capable of repetition, yet evading 
review;" 
(3) the right to privacy includes the right to abortion; 
(4) since abortion is a fundamental right, state regulation 
must meet the "strict scrutiny" standard, which means 
the state must show it has a "compelling interest" in 
having the law; 
(5) the word "person" in the H"* Amendment, does not 
apply to the unborn; 
(6) the state has an important interest in both preserving the 
health of the pregnant woman and in protecting foetal 
life; 
(7) the state's interest in maternal health becomes 
compelling at three months; 
Ibid 
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(8) the state's interest in foetal life becomes compelling at 
viability-six months; 
(9) the state may not regulate abortion at all during the first 
trimester; 
(10) the state may regulate abortion during the second three 
months, but only for the protection of the woman's 
health; 
(11) the state may regulate or ban abortion during the third 
trimester to protect foetal life.**' Thus the ruling itself 
drew distinctions between three intervals in the gestation 
and development of the foetus, namely: 
First (three month) trimester (during which heart and brain 
activity is established), 
Second trimester (during which the foetus attains viability), 
and the 
Third trimester (which normally results in the birth of a 
child). 
According to the court, the State have no constitutional 
authority to restrict abortions for any reason during the first 
trimester, but may insure that they are properly performed during 
the second, and only to preserve the life and health of the mother 
during the third. The controversy regarding "when life starts" has 
not been resolved. The Transplantation of Human Organs Act, 
'° Constitutional Law and Abortion; The Griswold-Roe Line of cases: 
http://hometown.aol.com/Abtrbng/conlaw.htm, p-3 
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1994, defines^' 'deceased person' as a person in whom permanent 
disappearance of all evidence of life occurs, by reason of brain-
stem death or in a cardiopulmonary sense, at any time after live 
birth has taken place. 
Further 'brain-stem death' defined^^ as the stage at which 
all functions of the brain stem have permanently and irrevocably 
ceased. 
So, one may argue that life ends with the brain-stem death, 
so life starts with the development of brain. The development of 
primitive brain vesicles can be discerned during the fourth and 
fifth week and the brain structure is essentially complete by the 
twelth week.^^ 
The Court thus considers a foetus to be a person in the 
sense of the law when it attains the ability to survive and develop 
independent of its intrauterine environment. This matter is a 
question of law because it concerns when developing zygote, 
embryo, or foetus attains a status appropriate for bestowing the 
rights and privileges reserved for citizens, including its legal 
protections.*'* 
According to the pro-life advocates and legal scholars, a 
proper reading of the constitution would reject the concept of a 
privacy right to abortion, and thus return the America to the pre-
Roe status quo in which the decision of when, whether and how 
" Section 2(e) The Transplantation of Human Organs Act. 1994 
'^  Section 2(d) The Transplantation of Human Organs Act. 1994 
" Supra note 75 p, 373 
*'' Fetzer, Jim. Social Issues: Abortion. P-1 www.assassination sclence.com/abort.html 
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to regulate abortion was left to the States. In offering this 
"restoration interpretation," they ignore or reject the proper 
interpretation, which would extend the protections of the 
Fourteenth Amendment to unborn persons. They continue to do 
this despite the fact that both the majority in Roe and the 
appellants to the case conceded that if the personhood of the 
unborn could be established, "the appellant's case, of course, 
collapses, for the foetus' right to life would then be guaranteed 
specifically by the Amendments."^^ 
The core of the restoration argument consists of an attack 
on the contention that the right of a woman to terminate her 
pregnancy is a personal privacy right protected by the 
constitution. Such a right is - to use the words of the court -
neither "implicit in the concept of ordered liberty," nor is it a 
principle of justice so rooted in the traditions and conscience of 
our people as to be ranked fundamental". To the contrary, there is 
a strong historical and legal tradition in America condemning and 
prohibiting abortion as a violation of the rights of the unborn. 
Moreover, the alleged privacy protected in Roe differs in kind 
from the other privacy precedents insofar as the right necessarily 
affects the interest of another human life, the foetus, and insofar 
as the abortion procedure has a decidedly public expression. 
So far as it goes, this is an acceptable argument. But it 
leaves out of the equation the paramount question of the status of 
Schleuter, Nathan "Constitutional Persons: An Exchange on Abortion. P.2. 
http://www.findarticles.eom/p/articles/miqa3798/is_200301/ai_n9226755. 
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the unborn child. The Justices, write as if this question can be 
ignored or constitutes merely a "value judgment" about which 
reasonable people can disagree. Justice Antonin Scalia himself 
explicitly asserts this latter position in his dissenting opinion in 
the Casey^^ decision: "There is of course no way to determine 
that [i.e., whether the human foetus is a human life] as a legal 
matter; it is in fact a value judgment, some societies have 
considered newborn children yet not human, or the incompetent 
elderly no longer so." But if the status of the unborn child is 
merely a value judgment, then there is at least a plausible 
argument that stat have no right prohibiting abortion, especially 
when one considers the considerable burden an unexpected, 
unwanted, or dangerous pregnancy can place on a woman.^^ 
The states may, if they wish, permit abortion on 
demand, but the Constitution does not require them to 
do. The permissibility of abortion, and the limitation 
upon it, is to be resolved like most important questions 
in democracy: by citizens trying to persuade one 
another and then voting. As the court acknowledges, 
"Where reasonable people can disagree the government 
can adopt one position or the other. 
By making the determination of human life a value 
judgment, justice Scalia forecloses the possibility that any 
'* Planned Parenthood v. Casey, 505 U.S. 833 (1992) 
*' Supra note 85, page 3 
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scientific proof or rational demonstration can establish that an 
unborn child is a human being. 
Whatever might be said for an earlier time, today there can 
be no scientific disagreement as to the biological beginning of 
human life. Embryology, fetology, and medical science all attest 
to the basic facts of human growth and development, and medical 
textbooks for decades have declared that distinct and individual 
human life begins at conception. Contrary to justice Scalia's 
assertion, this is not a value question any more. The value 
decision only concerns whether we will protect all persons, or 
only those we have judged worthy of protection through the 
democratic process.^^ 
Thus the word "person" in the due process and equal 
protection clauses of the Fourteenth Amendment include all 
human beings. Unborn children are human beings. Therefore the 
due process and equal protection clauses of the Fourteenth 
Amendment protect unborn children. To refute this conclusion, 
advocates of the restoration interpretation must either deny the 
major premise, that the legal person of the Fourteenth 
Amendment includes all human beings, or deny the minor 
premise, that an unborn child is a human being because virtually 
none of the life advocates are willing to deny the minor premise, 
the main point of contention must be the major premise. 
Id. at p-4 
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So, do the due process and equal protection clauses of the 
Fourteenth Amendment include all human being? Based on the 
text of the Constitution, its repeated construction prior to Roe, 
explicit statements of the framers of the Fourteenth Amendment, 
and valid inferences from state practices toward abortion, the 
question can be answered in the affirmative. 
The history of enforcement of the provisions of due process 
and equal protection clauses supports the argument that the 
provisions were not intended exclusively for freedmen. Indeed, 
the vast majority of Fourteenth Amendment due process cases 
that later came before the Court, even in the late nineteenth 
century, involved economic issues. The word "person" 
accordingly has been given a very liberal construction by the 
Supreme Court to include all human beings, be they minors, 
prisoners, aliens, enemies of the state, and even corporations. 
Indeed apart from Roe, the court has never once differentiated 
between "person" and "human being", nor has it ever excluded a 
human being from the due process protections of the Fourteenth 
Amendment. So it is fair legal inference to say that if it can be 
demonstrated that an unborn child is a human being, then that 
child will constitute a "person" for Fourteenth Amendment 
purposes. 
One objection to the unborn person interpretation is the 
lack of precedent to support it. The common law basis of 
American system embodied in the principle of Stare decisis and 
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the just requirement of consistency in applying the law demand a 
respect for precedent. To this objection, there was a federal court 
precedent for the unborn person reading of Fourteenth 
Amendment before Roe v. Wade^^ though this fact was virtually 
ignored by justice Kerry Blackmun and in Roe Court. In Stenberg 
V Brown^ a three-judge federal district court upheld an 
antiabortion statute, stating that privacy rights "must inevitably 
fall in conflict with express provisions of the Fifth and 
Fourteenth Amendments that no person shall be deprived of life 
without due process of law". After relating the biological facts of 
foetal development; the Court state "those decisions which strike 
down state abortion statutes by equating contraception and 
abortion pay no attention to the facts of biology". "Once new life 
has commenced," the court wrote, "the constitutional protections 
found in the Fifth and Fourteenth Amendments impose upon the 
State the duty of safeguarding it." The failure of both appellees 
and the Court to treat this case is both unfortunate and 
inexplicable. Second, while American system is based upon a 
reasonable and healthy respect for precedent, this has never 
prevented the Court from revisiting and modifying precedent 
when the erroneous foundation and unjust results of that 
precedent become manifest. Such is the case with respect to 
abortion and Fourteenth Amendment. 
*' 410. U.S. 113(1973) 
'° 120. S.Ct. p. 2606(1970) 
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However, practices of the States both before and during the 
time the Fourteenth Amendment was ratified can serve as 
evidence of what the framers of that Amendment thought about 
its meaning. The principle can be stated simply: the killing of an 
unborn human being has been universally condemned, was a 
crime at common law, and was made a felony through all stages 
of pregnancy by the vast majority of the states in the latter half 
of the nineteenth century. There was virtually no debate about the 
principle; the only question concerned the facts: when does 
human life begin? What began as a standard of "quickening", or 
the first perception of foetal movement [which by the way, had 
nothing to do with "viability" - a term which is ultimately 
grounded in utilitarian notions of "meaningful life"] eventually 
became 'conception' as medical science revealed the nature of 
human reproduction, growth, and development. 
Roe was the first case in which the issue of abortion had 
come directly before the Supreme Court, and it would have been 
a perfectly appropriate time for the court to affirm the proper 
extension of the protections of the Fourteenth Amendment to 
unborn persons.^' 
However, the pro-life advocates had invented a complete 
prohibition of abortion, contrary to the pr choice advocates who 
invented a right to abortion. Justice Harry Blackmun of Roe v 
Wade fame invented a right to abortion. In fact Roe had nothing 
Supra note 85, p. 12 
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whatever to do with constitutional interpretation. Again and 
again pro-life advocates have said that the constitutional 
guarantee that life not be taken without due process of law, found 
in both the Fifth Amendment, ratified in 1791, and the Fourteenth 
Amendment, ratified in 1868, means properly interpreted, that 
unborn children may not be deprived of life by abortion. 
However, it is clear that the Constitution has nothing to say about 
abortion, one way or the other, leaving the issue, as the 
Constitution leaves most moral questions, to democratic 
determination.^^ 
The Constitutional question is not what biological science 
tells us today about when human life begins. No doubt conception 
is the moment. The issue instead is what the proponents and 
ratifiers of the Fifth and Fourteenth Amendments understood 
themselves to be doing. It is clear that the Fifth Amendment's 
due process clause was intended to guarantee that no one be 
deprived by the federal government of life, liberty, or property 
without regular procedures. The Fourteenth Amendment made 
that guarantee applicable against the State. 
Can those guarantees of fair and regular procedures be read 
as applying to unborn children who are deprived of life? 
Certainly not, when the two Amendments were proposed and 
ratified abortion was known, and there had been arguments about 
whether life began at quickening or some other stage prior to 
Bork H. Robert, Constitutional Persons: An Exchange on Abortion p.4 
www.findarticles.eom/p/articles/mi_qa3798/is_200301/ai_n9226755 
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birth. No one concerned in the adoption of these Amendments 
could have been ignorant of the fact that the life did or could 
exist at some time prior to birth. Thus if they intended to protect 
all human life, they would have known that the Amendments did, 
or very probably would, prohibit some category of abortions. It 
passes belief that nobody would have said so or raised the 
question for discussion, but the records are bare of any such 
question or discussion. The conclusion can only be that those 
who adopted these Amendments addressed only the rights of 
persons who had been born. 
In fact, the language of the Amendments strongly supports 
that understanding. The Fifth Amendment states that no "person" 
shall be held to answer for a capital or otherwise infamous crime 
except on presentment or indictment of a grand jury. Moreover, 
no "person" shall suffer double jeopardy for the same crime or be 
compelled to be a witness against himself. These all quite clearly 
apply only to persons who have been born since it is difficult to 
imagine an unborn child being charged with an infamous crime, 
or being tried twice for the same crime, or being required to be a 
witness against himself. The due process clause follows 
immediately after those guarantees and refers to the same persons 
mentioned in the preceding clauses. Not even the most tortured 
interpretation of the due process clause in the Fifth Amendment 
can make it apply to the unborn. 
Id. at p. 15 
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The Fourteenth Amendment starts by referring to "all 
persons born or naturalized in the United States" and provides 
that they are citizens of the United States and of the state in 
which they reside. In the same section, it is provided that no state 
shall "deprive any person of life...without due process of law". 
Since this due process clause was carried forward from that of 
Fifth Amendment, on4e would think it referred to the same 
persons. That inference is supported by the Amendments 
speaking of persons born or naturalized. None of these categories 
include unborn children. Thus both the history and text of the 
two due process clauses demonstrate that they have nothing to do 
with the issue of abortion.^'' 
In the constitution of India under Article 21^^ the word 
"person" is not clearly defined. Nor the apex court of the country 
has interpreted the Art. 21 of the Indian Constitution that whether 
an unborn person could be included "as a person". It is very 
difficult task to make it clear that whether an unborn person can 
be a person or not? If a foetus or a child in the mother's womb, 
even though a non-natural person, is nevertheless a person within 
the meaning of the Article 21 of the Indian Constitution, then it 
obviously cannot be deprived of its life without due process of 
law. 
Ibid 
"No person shall be deprived of his life or personal liberty except according to procedure 
established by law" 
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Life before birth in the mother's womb is a physiological 
phenomenon. The American Supreme Court in Roe v Wade^^ has 
no doubt denied, quite rightly, a foetus to have natural 
personality; but the court did not, deny the existence of life in it. 
Even though the court ruled that the State's interest in the foetus 
becomes compelling only when it becomes viable, it was not 
ruled that life in a foetus begins only from the stage of its 
viability. Though it could not be ascertained with reasonable 
certainty as to when and at what particular moment the life 
commences. But it has now been accepted that life in a foetus doe 
not commence from the stage of viability only, but it comes into 
existence even when it is in rudimentary or embryonic stage and 
from the time of, or at any rate, within seven to fourteen days of 
fertilization. It has now been accepted by the Medical and 
Physiological scientists that the foetus starts to have spontaneous 
growth and development from the very beginning, which are the 
surest and universally accepted criteria of life.^^ 
The U.S. Supreme Court in the famous Roe v. Wade held 
that under the Fourteenth Amendment, a woman has a 
constitutional right to terminate her pregnancy in the absence of 
a compelling State interest. The State interests involved are two 
fold-
fa) the health of the mother, and 
' ' 410 U.S. 113(1973) 
" Modi's Medical Jurisprudence, 21" Ed. Pp. 429-430; Taylor's Medical Jurisprudence, 13*^  
Ed., p. 322 
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(b) the protection of 'potential human life' 
In weighing these interests, two conclusions are of utmost 
importance-
(a) the foetus is not a 'person' within the meaning of the 
Fourteenth Amendment, and; 
(b) the Supreme Court 'need not resolve-the difficult 
question of when does life begin'. Whatever theory of 
life a State accepts, the state's interest to be weighed 
against the individual's privacy interest is its 
"interest in protecting the potentiality of human life." 
With respect to the State's interest in the health of 
the mother, the compelling point is at approximately 
the end of the first trimester. As regards the State's 
interest in foetus, the compelling point is at 
viability. 
However, we found a notable departure from the rule laid 
down in Roe. In Thornburgh^^, the minority view wherein was in 
a sense precursor to Webster, justice White with whom Justice 
Rehnquist joined in dissenting from the majority, appears to have 
taken view, that foetus has life at all stages during the 
pregnancy, because "continued existence and development" 
are the indisputable signs of" the life" and foetus has both. 
" Andhare, Archana "How far The Medical Termination of Pregnancy Act, 1971 
Constitutional", Gujrat Law Herald, Vol XXII(2) (2002) p-20 
" Thornburgh v. American College of Obstetricians and Gynecologists, 476 U.S. 747 (1986) 
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In Webster v.Reproductive Health Services.^^^ Sixteen years after 
it had legalized abortion in Roe case, the Federal court was again 
called upon to review this extremely sensitive and controversial 
issue. In question was the Webster v Reproductive Health 
Services case, brought up by Missouri State officials. In an 
attempt to over turn Roe v wade. 
Though the court refused to overturn the historic 1973 
verdict, it upheld the Missouri state laws restricting abortion and 
allowed states ample scope to form such laws. The Missouri 
Statute impugned in Webster'^'declared in its Preamble that "the 
life of each human being begins at conception" and that "unborn 
children have protectable interests in life, health and well-being". 
Though the Preamble was invalidated by the Court of Appeal but 
such invalidation has not earned the approval of the majority in 
the Supreme Court. 
But the majority has categorically observed that they "do 
not see why the State's interest in protecting potential human life 
should come into existence only at the point of viability and that 
there should therefore be a rigid line allowing state regulation 
after viability, but prohibiting it before viability. The State's 
interest', / / compelling after viability, is equally compelling 
before viability". The minority has accordingly observed that 
even though "with feigned restraint, the plurality announces that 
its analysis leaves Roe 'undisturbed'," "This disclaimer is totally 
"* 492 U.S. 490 (1989) 
Ibid 
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meaningless" as "the plurality opinion is filled with winks, and 
nods, and knowing glances to those who would do away with Roe 
explicitly, but turns a stone face to anyone in search of what the 
plurality conceives as the scope of a woman's right under the 
Due Process Clause to terminate a pregnancy free from the 
coercive and brooding influence of the State". "The simple truth 
is that Roe would not survive the plurality's analysis, and that the 
plurality provides no substitute for Roe's protective umbrella". 
Justice Scalia, who has joined the majority with a separate 
concurring judgment, has, however, been more categorical in his 
observation that the plurality judgment "effectively would over 
rule Roe" and that, in his view, "that should be done" and that he 
"would do it more explicitly".'°^ 
Clearly, it was a blow to what the advocates of pro-choice 
had been able to achieve against the vociferous, single - minded 
campaigning of the antiabortionists, who call themselves 'pro-
life'. 
The battle between the two had been long and bitter. While 
the pro-choice advocates say that woman has a fundamental right 
to choose whether and when to have a child, the pro-lifers regard, 
foetus as a person from the moment of conception and that it has 
a right to be guarded against abortion. 
The members of the right to life groups are mostly 
Catholic, Protestant and Jewish. They ignore the fact that the 
'°^ Supra note 92, p-103 
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1973 ruling does not force any one to have or perform an 
abortion. They want to ensure that no one even has a choice. 
Similarly decision in Planned Parenthood v. Casey^^^, 
delivered by Supreme Court of USA on 30"" June 1992, upheld 
the woman's limited right^°'* to abortion recognized by Roe. It 
also sought to accommodate by a Bench of (7-2) the State's 
interest in potential life and certain restriction could be allowed 
as long as they do not place an undue burden on a woman's right. 
We find that the tendency in the United States is toward 
according sanctity and consideration for the existence of the 
foetus by recognizing its interests. Our Supreme Court in R. 
Rajagopal^^\as observed Roe^^^ has "received a few knocks" in 
the latter decisions; but perusal of several judgments may leave 
no room for doubt that Roe has received, not just few knocks, but 
severe shocks and jolts and might have been knocked out for the 
pragmatic application of the principle of Stare decisis. But 
importantly, it would suffice to note that this decision in Planned 
Parenthood v. Casey^^'' has like that in Webster^^^, upheld State's 
"Concern for life of the unborn" and that too from the 'outset of 
the pregnancy", thus lending assurance to the view that foetus 
has life from the outset of the pregnancy. 
103 
104 
105 
106 
107 
IDS 
505 U.S. 833(1992) 
Roe did not establish an absolute right to abortion on demand, but rather a limited right 
subject to reasonable state regulations designed to serve important and legitimate state 
interest 
R. Rajagopal v. State of Tamil Nadu (1994) 6SCC 632. 
Roe V Wade A\Q\J.S. 113(1973) 
505 U.S. 833(1992) 
492 U.S. 490(1989) 
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Once it is established that human life begins at or near 
conception and foetus is a person during almost the entire first 
trimester of pregnancy. Article 21 of the Indian Constitution may 
be interpreted, that, with respect to life, the word 'person' 
applied to all human beings. If life exists from the moment of 
conception, then the right to life must commence from that stage 
only and thus it becomes the obligation of state to protect it. The 
State cannot discriminate against persons who are foetus by 
offering them less or no protection than other persons. In doing 
so. Article 14 may also be said to have been violated. 
In India, termination of pregnancy is almost for the mere 
asking where the length of pregnancy does not exceed twenty 
weeks, provided registered medical practitioners certify that the 
continuance of the pregnancy would involve a risk to life of the 
pregnant woman or grave injury to her physical or mental health 
and the legislation, being the Medical Termination of Pregnancy 
Act, 1971, has expressly provided that unwanted pregnancy may 
be presumed to constitute a grave injury to the mental health of 
the pregnant woman. After the expiry of twenty weeks of 
pregnancy, abortion is permitted under the general Penal law, the 
Indian Penal Code, only if it is caused in good faith and for the 
purpose of saving the life of the woman concerned. 
The Medical, Termination of Pregnancy Act, 1971, thus 
does violence to the right of the foetus. It can be said to be 
violative of Article 21 of the Indian Constitution as the term life 
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may include 'potential human life' and as life begins at or near 
conception, the term person may be interpreted to include unborn 
person also. Since life of the unborn person is deprived or 
destroyed without procedural due process under the Medical 
Termination of Pregnancy Act 1971, it violates Article 21 of the 
Constitution and thus makes it unconstitutional. 
In Jabbar's case^^'^, a question arose whether an unborn 
child can be regarded as a "person" within the meaning of 
Section 11 of the Indian Penal Code. In that case accused Jabbar 
pushed Smt. Panguli so that she fell on her stomach and then 
kicked her on the side of her stomach she was pregnant at that 
time, consequently gave birth to a baby, which died. Accused was 
convicted under Section 316, of Indian Penal Code. While 
deciding his appeal the High Court held that "Person" includes 
child whether born or unborn. Even if the child is unborn and 
within the womb of the mother it is capable of being spoken of as 
"person" if its body is developed sufficiently to make it possible 
to call it "Child". 
Thus it can be said that a foetus has life at or near 
conception, therefore its expulsion and consequential destruction 
by termination of pregnancy would involve violation of 
Fundamental Rights to non deprivation of life of any person, 
except according to due, just, right, fair and reasonable process 
of law. And, therefore, at no stage of the pregnancy, a mother or 
Jabbar V. State 1996 Cr. L. J. 1363 (vol. 71 CN.410) AIR 1966. Allahabad 590 
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a parent can all allowed to terminate pregnancy for the mere 
asking, unless Article 21 of the Constitution is suitably amended 
to provide clearly that 'Person' does not include an unborn child 
in the mother's womb. Otherwise the good deal of our Laws 
relating to termination of pregnancies would run the risk of being 
struck down under that Article. 
D. Right of Woman to Abort Foetus 
The argument is sometimes made that a woman has a right 
to destroy any foetus of her own that she, in the most literal 
sense, finds "unbearable". It is contended that to force a woman 
to continue to pregnancy is to impose a kind of slavery upon her. 
It is added that the law against abortion were enacted by men to 
constrain the behaviour of women. 
This argument seems to assert a self evident legal right, if 
it means that a woman should be free to refuse sexual intercourse 
or should be free to practice contraception. A woman is not under 
the necessity of subjecting her body to the burden of pregnancy if 
she chooses either of these alternatives. But the further claim that 
a woman is free to destroy the being whom she has conceived by 
voluntarily having sexual intercourse makes sense only if that 
being can be regarded as part of her self, a part which she may 
discard for her own good. But at this point the evolution of social 
doctrine favouring freedom for women encounters the growth of 
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scientific knowledge and recognition of the foetus as a living 
person within the womb.''° 
Advances in medical science have proved beyond doubt that 
the human embryo or foetus is biologically separate from its 
mother. From the moment of conception, after the sperm 
penetrates the egg, a new individual comes into existence, 
genetically different from its mother and father. This individual 
must be human -human being can only conceive human beings. 
Far from being part of the mother, the baby is infact foreign 
tissue to the mother. The baby's immediate environment - the 
amniotic sac - and part of the support system - the placenta and 
the cord - are not part of the woman's body but are formed by 
the child's chromosomes. Ultrasound and other new technology 
make it possible to see the child in the womb from an early age. 
Since the development of in vitro fertilization, the embryo can 
certainly exist outside a female body, and medical science is 
steadily pushing back the age at which a baby will survive if born 
prematurely. All these scientific advances confirm that the 
unborn is a separate human being. 
It is true of the major provisions of criminal law that they 
were enacted by male legislators because they were enacted in 
the nineteenth century when women were unable to vote. The 
no David W. Louisell And John T. Noonan Jr. Constitutional Balance (1970) p. 236 
' " Abortion: A Woman's Right to Choose? Questions and Answers, www.actrtla.org.au/ 
abortion/abortion.htni.p-2 
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suggestion that the abortion laws are peculiarly the product of a 
male dominated government seems completely inapposite in the 
countries, which have enacted abortion statutes within the later 
half of the last century with electorates composed of both men 
and women. 
The representative of the Catholic Church, in its memorandum to the 
Select Committee on Abortion Commented that the Slogan of the proponents 
of a liberal abortion law "suggested that it is an impertinence for the 
community to decide that a woman must continue with the pregnancy that she 
herself does not wish to continue".''^ This description of their case is not 
denied by the advocates of abortion on demand or request; indeed 
it is the essence of their campaign. There is no room for 
manoeuring between those for whom the abortion is a vital step 
113 
in the emancipation of women and a means of relieving poverty 
and the view that religious social or moral considerations demand 
unconditional protection of unborn children.""* 
The polarization of views on abortion and the campaign to 
obtain and retain a law based upon the principles of the 1967 
Act"^ [Abortion Act of 1967, England] has served not only to 
deprive a husband of any right to veto his wife's decision to 
112 
I B 
114 
115 
First Report from the Select Committee on Abortion (1975-76) H.C. 573- II, p. 110 
Beal V. Doe, 45 L.W. 4781(1977) of U.S. the dissenting judgment of Justice Masshal, that 
"An unwanted child may be disruptive and destructive of the life of any women, but the 
impact is felt most by those too poor to ameliorate those effects...If (a poor woman refuses 
to take the risk of an illegal abortion) she may well give up all chance of escaping the cycle 
of poverty. Absent day care facilities...she will be unable to work so that her family can 
break out of the welfare system or the lowest income bracket" 
Friedman, Law in a Changing Society (1972) p-263. 
The revised 1967 Act places a much greater emphasis on the needs of the pregnant woman 
in making a decision concerning the termination of pregnancy. 
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terminate her pregnancy but, more questionably seems also to 
have resulted in no consideration being given to any claim he 
may have to be consulted or to participate in the decision or even 
to be informed of it.^'^ 
In a decision in 1976,**' the United States Supreme Court 
struck down as unconstitutional a restrictive Missouri abortion 
law which, inter alia, required the written consent of a spouse 
before an abortion could be performed on a woman in the first 
twelve weeks of her pregnancy i.e., first trimester, unless a 
licensed medical practitioner certified that the abortion was 
necessary to preserve the mother's life. The decision must be 
seen in its context of Roe v. Wade^^^, which had established that 
in the first trimester of pregnancy the State cannot impose 
restrictions on the right of a woman to have an abortion."^ Thus 
in Planned Parenthood the reasoning of the majority was that 
"Since the State cannot proscribe abortion during the first 
trimester of pregnancy, the State cannot delegate authority to any 
116 
p.366 
117 
118 
119 
D.C. Bradley, "A Woman's Right to Choose", The Modem Law Review, vol. 41 (1978) 
Planned Parenthood of Central Missouri v. Danforth 49 L.Ed. 2d. 788 (1976) 
410. U.S. 113(1973) 
A woman's decision whether or not to terminate her pregnancy was held by a majority in 
Roe V. Wade to be a facet of her constitutionally protected right to privacy. However the 
Supreme Court had also held in this case and in Doe v. Bolton 410 U.S..179 (1973) that this 
freedom was not absolute: the State had a legitimate interest in safeguarding a woman's 
health and maintaining proper medical standard and could therefore restrict abortions on 
these grounds from the end of the first trimester until the foetus was "viable". After viability 
the State's right to prohibit abortions altogether, except those necessary to preserve the life 
or health of the mother, was founded on its legitimate interest in protecting potential human 
life. 
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particular person, even to spouse, to prevent abortion.'^° 
However, the state was not delegating to the husband the power 
to vindicate the State's interest, it was instead recognizing that 
the husband has an interest of his own, which should not be 
extinguished by the unilateral decision of the wife". This case 
supported a woman's control over her own body and reproductive 
system. Justice William Brennan stated: "If the right to privacy 
means anything, it is the right of the individual, married or 
single, to be free from unwanted governmental intrusion into 
matters so fundamentally affecting a person as to decision to bear 
or beget a child". 
In England, it has been urged that "the father of an unborn 
child, whether he is husband or not, has an argument viable in 
law to present to the court to prevent the child being aborted". 
The claim is at first sight a compelling one. The lack of any 
constitutional impediment and denial, implicit in section 1 
Abortion Act 1967, of an unfettered right to abortion should in 
theory enable English law both to endorse the interest which the 
State has in the institution of marriage by precluding a unilateral 
decision on whether a pregnancy should be terminated (except 
perhaps where its continuation would involve injury to the life 
and possibly health of the mother) and also to recognize the 
interest which a father has in his unborn child. It is difficult to 
49 L.Ed. 2d. 788 (1976) p-805 the view of Mr. Justice Blackmun, giving the judgment of the 
court was that "since it is the woman who physically beers the child and who is the more 
directly affected by the pregnancy...the balance weigh in her favour." 
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imagine many decisions to which greater importance in a 
marriage should be attributed than that involving abortion; this 
and the existence of equal parental rights in analogues field - to 
custody and guardianship and in adoption - would seem 
logically to point to the conclusion that a decision on abortion 
should be a joint one. Nor does this theoretical argument lose its 
force because the grounds for legal abortion in the abortion Act 
1967, as amended by the Human Fertilization and Embryology 
Act of 1990, are in theory are at least exclusively medical. The 
law still requires two registered medical practitioners to define 
the need for an abortion [except Section 1(4)], in cases where the 
termination of pregnancy is of an immediate expediency to save 
the life of, or prevent grave permanent injury to the health of the 
woman. Apart from risk of injury to the life or physical or mental 
health of a pregnant woman, a legal abortion can be performed 
where there is a risk to the physical or mental health of any 
existing children of her family greater than if the pregnancy were 
terminated and also where there is substantial risk that if the 
child were born it would suffer from such physical or mental 
abnormalities as to be seriously handicapped. These latter two 
grounds involve matters, which will affect both spouses, and on 
which one would expect that they should both have an 
opportunity to state their views. Further the 1967 Act is of 
' ^ ' Section 1, Guardianship of Minors Act, 1971; Section 1(1), Guardianship Act. 1973 
'^ ^ Section 12(1) (b), Children Act 1975 
'^' Section 1 (1) (a), (b). Abortion Act 1967 
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course, merely permissive. It would therefore be consistent for 
any recognition of the rights of a father at most to amount to a 
veto and not a right to compel an abortion or, if a veto was 
inappropriate it is arguable that the law, while on the one hand 
seeking to protect a woman from undue pressure to terminate her 
pregnancy should on the other hand provide her husband with the 
opportunity to argue that she should not.'^'^ 
The Abortion Act 1967, concerned solely to exempt from 
criminal liability those who seek and perform abortions which 
satisfy section 1, imposes no sanction where a husband's consent 
is not obtained. The Parliament, however in its consideration of 
the Medical Termination of Pregnancy Bill, later to become the 
Abortion Act 1967, did declare its position on this matter, by 
proposing an amendment in Committee which required that "no 
termination of pregnancy save in an emergency shall be carried 
out under this Act unless...in the case of a married woman the 
consent of her husband, if he is the father of the child, is also 
given in writing".^^^ This measure, it was urged, was consistent 
with an Act, which inter alia, provided for a decision on an 
abortion on grounds affecting the whole family and one, which 
took account of the interests of the father. The amendment was 
decisively rejected and, it is submitted, rightly so. Its effect, in a 
statute operating in the context of criminal law, would have been 
'^ '' Supra note 115 p. 368 
' " Parliamentary Debates, H.C. Official Report, Standing Committee 1966-67 Vol. X Medical 
Termination of Pregnancy Bill, Col. 478 
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to expose a doctor who performed an abortion, certified as within 
the Section 1 criteria by two registered medical practitioners, to 
the risk of life imprisonment where he had not obtained a 
husband's consent. Moreover, not withstanding the proviso for 
emergency cases, it seems wrong in principle and onerous in 
practice to delegate to the doctor the task of obtaining consent 
other than that of the pregnant woman herself, or of assessing 
when these could not reasonably be obtained or were being 
unreasonably withheld. However, despite the rejection of the 
amendment, it is important that no dissent was expressed to the 
principle on which it was based and that there was no opposition 
to the involvement of a husband generally. 
As per 1967 Act, the doctor who sanctions an abortion 
under Section 1 performs the operation, or who is merely 
consulted by or counsels a married woman not only is under no 
obligation to consult or to notify her husband but also, in 
whatever capacity he is involved, will be bound by the duty of 
confidentiality to his patient and will not be entitled to inform 
her spouse against her wishes. 
In determining the risks involved with the continuance of 
pregnancy. Section 1(2) of the 1990 Act (revised 1967 Act) states 
that "account must be taken of the pregnant woman's actual or 
reasonably foreseeable environment". The revised 1967 Act 
places a much greater emphasis on the needs of the pregnant 
Section 58, Offences Against the Person Act 1861 
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woman in making a decision concerning the termination of 
pregnancy. Not withstanding the requirement'^^ that two 
registered medical practitioners must be satisfied that the 
statutory grounds for an abortion are satisfied and the express 
condition that they must act in good faith, the decision whether 
to require any evidence other than that of the pregnant woman 
herself is dependent on the judgment of the doctors concerned in 
any particular case. There is therefore no obligation to involve a 
husband and, in many cases, particularly where an abortion is 
sought on grounds other than risk to existing children, they may 
reach a decision in good faith without doing so. 
The Medical Defence Union, endorses this approach in its 
advice to its members on abortion: 
"If the woman is married the proposed termination 
should, with her consent, be discussed with her husband 
and his agreement sought...If the indication for the 
proposed termination is risk of injury to the physical or 
mental health of the existing children of the family, the 
discussion with the husband should form part of the 
127 
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Section 1(1), Abortion Act 1967 
There is no precise information on whetiier abortions carried out or sought in opposition to a 
husband or partner's wishes represent a significant problem. Organizations such as British 
Pregnancy Advisory Service, opponents of abortion such as the Society for Protection of the 
Unborn Child and the Advisors of the Me3dical Protection Society report individual cases 
which have caused difficulty and, predictably, other cases where the male partner is in 
favour of abortion and seeks to influence the woman. 
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practitioner's assessment of the 'actual or reasonably 
forceable environment'."'^^ 
The Lane Committee along with British Pregnancy 
Advisory Service and Pregnancy Advisory Service emphasized 
the importance of appropriate counseling and recommended that 
it should be to all patients. The committee saw the primary 
objective as a means of ensuring that the decision whether or not 
to have an abortion should be freely made and, far from involving 
the husband or father initially, it also was concerned to avoid 
pressure on a woman to have an abortion and to ensure that her 
"wishes should be ascertained in the absence of anyone else in a 
position to influence her".'^" The Lane Committee's view was 
that: 
"Once a woman's real wishes with regard to abortion 
have been ascertained as far as possible, we consider it 
important to involve others who will be affected by the 
abortion decision. ... There are numerous cases where 
doctors will be anxious to ascertain a husband's wishes 
and to obtain his agreement to an abortion being carried 
out. There is no legal obligation to do this and there may 
129 
no 
Medical Defence Union, consent to Treatment (1974) p-5-6. the M.D.U. refers to "two 
situations, where the refusal of the husband to consent to a termination could lead to a 
difficulty." These are where the doctor and husband disagree on whether termination would 
be justified on grounds of risk to existing children or where the husband refuses to agree to 
an abortion on the ground that there is a risk that the child shall be bom seriously 
handicapped. In both cases the M.D.U.'s advice to its member is that if the operation is 
performed in good faith any claim, which the husband made, would be unlikely to succeed. 
It seems clear therefore that it is not medical practice to treat a husband's consent as 
necessary. 
Report of the Committee on the Working of the Abortion Act, Cmnd. 5579, Vol. I, para. 296 
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be cases where he refuses to be involved or where it is 
unwise to consult him. But we desire to emphasize that 
much happiness may be saved if the decision is made 
jointly by both parties".'^' 
The revised 1967 Act places a much greater emphasis on 
the needs of the pregnant woman in making a decision concerning 
the termination of pregnancy. 
A discernable attitude of the courts towards the issue of 
abortion can be seen in case law since the revision of the 1967 
Act. In Re 5'^^, HoUis J, placed the considerations and desires of 
the mother as paramount when considering the possibility of an 
abortion, once due consideration had been given to all 
possibilities. The case is unique and may prove problematic in 
later interpretations considering the age of mother, (twelve years 
old) but it can only be hoped that similar considerations will 
occur for all woman seeking termination of pregnancy. We can 
see the application of method used in Re B appropriate for 
subsequent cases based on the court's determination of the 
validity of L's wishes. The court followed the decision in Gillick 
V. West Norfolk and Wisbeck Area Health Authority and 
another^^'^, which said that an individual under the age of 16 who 
was of sufficient maturity and intelligence and understood the 
implication of the medical treatment involved had the legal 
'^' Ibid paras 297-298 
' " [1991] 2FLF. 426 
' " [1986] AC 112 
' " [1986] IFLR 224 
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capacity to consent to medical treatment. It is established then 
that regardless of the woman's age, so long as there is a full 
understanding of the treatment involved then the consent of the 
woman must be accepted. 
In Re B the court heard a considerable amount of medical 
evidence, which both favoured and spoke against abortions. 
Hollis J, though, found that the medical experts who testified 
against abortion were putting the rights of the unborn child as 
paramount and above considerations of how the continuance of 
the pregnancy would affect the mother. In the end, the court 
found that the negative implications upon the mother that would 
occur with the continuance of pregnancy far outweighed the 
implications of terminating the pregnancy, and accordingly 
allowed for the operation to take place. 
The revised 1967 Act, and the limited application that so 
far exists has led some commentators to claim that the UK may 
now have one of the most liberal abortion laws in Western 
Europe.'^^ This means however that even though the 1967 Act in 
its revised form may proved to be based more on the rights of the 
woman, its ambiguous form leaves it open to a strict 
interpretation whereby the rights of the woman are not 
considered. 
The woman's choice in terminating a pregnancy is not an 
unlimited exercise of a right and the law does not allow for it. 
135 Morgan and Lee, Human Fertilization and Embryology Act. 1990, (1991) at p-37 
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The need for two medical practitioners to determine if the 
conditions under Section 1 are met does place a restriction on the 
rights of the woman. The idea was put forth by Scarman J in i? F 
Smith^^^, when he stated that the legality of an abortion has much 
to do with the opinion of a qualified doctor. This limitation can 
only be seen as reasonable if doctors and patient have equal 
access to all the information regarding abortion, whether it 
advocates abortion or not should not be considered. This further 
assumes that doctors will provide information in an unbiased 
way. A doctor who does not favour abortion personally who in 
turn does not provide it as an option for a woman is abusing his 
position and going against the purpose of law. 
Indian Position 
As of early 1969, the provisions of the Indian Penal Code 
placed India in the categories of those countries with highly 
placed India in the categories of those countries with highly 
restrictive abortion laws. The Medical Termination of Pregnancy 
Act, 1971 that came into operation on 1 April 1972 had modified 
the strict provisions of law of abortion as contained under 
Section 312 of the Indian Penal Code by permitting abortion in a 
number of situations. 
The object of the Act, besides the elimination of the high 
incidence of illegal abortions, is perhaps to confer on the woman 
' " [1974] 1 All. E.R. 376 
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the right to privacy, which includes the right to space, limit or 
reject pregnancy, the right to decide about her own body. Another 
important feature of the Act is to encourage a reduction in the 
rate of population growth by permitting termination of an 
unwanted pregnancy of a married woman on the ground that a 
contraceptive device failed.'''^ 
After the liberalization of abortion law in India, the courts 
face some issues to decide the problems arising out of abortion. 
Of them the most important issue is, whether the woman 
has absolute right to decide whether or not to terminate a 
pregnancy? 
According to the revised rules, a woman desiring to abort 
an unwanted pregnancy can walk into a hospital or recognized 
institution approved by Government offering the facility of 
abortion and after filling in a form, get the pregnancy terminated 
without her husband's consent. In theory, the law recognizes the 
woman's right, as the medical practitioner has to consider only 
the woman's environment and the matter is thus purely between 
the doctor and the woman. 
In reality, however, a woman's right to abortion is very 
restricted and in most instances it is invariably the family's 
decision. 
The Medical Termination of Pregnancy Act does not require 
the consent of the husband in the termination of wife's 
' " Gazette of India, 17 Nov. 1969, Pt. II. S.2 p-880 for Statement of Objects and Reasons of the 
M.T.P.Bill 1969. 
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pregnancy. However the desirability of husband's consent in the 
matter of termination of wife's pregnancy has been viewed in 
some cases. Therefore the termination of pregnancy without the 
consent of husband has not been free from controversy. 
The Act recognizes the free choice of woman to decide 
whether and when she can terminate her pregnancy and makes 
guardian's consent irrelevant in case the woman is of the age of 
eighteen years or more. The question arises whether woman can 
terminate her pregnancy without the consent and against the 
wishes of her husband and if so, whether such an action on her 
part would amount to cruelty under Section 13(l)(ia) of the 
Hindu Marriage Act 1955, and would entitle the aggrieved 
husband to obtain a decree of divorce against her. This question 
came for decision in Satya v. Shri Ram^^^ in which the Punjab and 
Haryana High Court observed that termination of pregnancy 
without the consent of her husband amounts to cruelty and thus 
the court has attached the due weight to the general principle 
underlying the Hindu law of marriage and son ship and the 
importance attached by Hindus to the principle of spiritual 
benefit of having a son who can offer a funeral cake and libation 
of water to the manes of his ancestors" and that termination of 
pregnancy at the instance of wife without the consent of her 
husband amounts to cruelty. 
' " Section 3(4) of the Medical Termination of Pregnancy Act, 1971. 
' " A.I.R. 1983 P&H. 252 
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In Sushil Kumar Verma v. Usha^'^^ the Delhi High Court 
held that aborting the foetus in the very first pregnancy by a 
deliberate act without the consent of the husband would amount 
to cruelty within the meaning of Section 13(1) (ia) of the Hindu 
Marriage Act, 1955. In this case, the wife who became pregnant 
within one month of her marriage got the foetus aborted the 
following month in a government approved pregnancy 
termination center with the help of a registered medical 
practitioner without consulting her husband. The husband was 
kept completely in dark about the fact of pregnancy as also of its 
abortion. The High Court's decision makes the husband's consent 
mandatory in matter of termination of pregnancy. Further, in the 
court's opinion, if one party to marriage deliberately avoids 
progeny or procreation of children, without the consent of other 
spouse, the very purpose of marriage is frustrated.''*' Accordingly 
Justice Mahender Narain granted the decree of divorce on the 
ground of cruelty. 
It may be argued that a pregnant woman should have 
'personal liberty' to destroy any foetus of her own if she finds it 
'intolerance'. To force a woman to continue an unwanted 
pregnancy is to impose a kind of slavery upon her on at least to 
infringe her sense of self-respect and dignity. The foetus may 
have a right to life, but not a right to be kept in a woman's body 
against her will. 
""' AIR 1987 Delhi 86 
'^' Saxena, Poonam Pradhan (1987) JILl vol 29:3 p.421 
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In Bourne Case^'*'^ the contention of the defendant was that 
the unborn child in the womb must not be destroyed unless the 
destruction of that child is for the purpose of preserving the yet 
more precious life of the mother. 
The matter is a developed human being sensitive to pain 
and anxiety. She is established in the affection of her family, and 
upon her the welfare of other children and of a husband may 
depend. It is far more important to consider her life and health 
than that of an early foetus, representing a child to-be, which has 
not yet been fully formed, cannot feel pain, cannot live outside 
the womb, and has not entered the human community. Women 
should have control over their own bodies; they have to carry the 
child during pregnancy and undergo childbirth. No one else 
carries the child for her; it will be her responsibility alone, and 
thus she should have the sole right to decide. These are important 
events in woman's life, and if she does not want to go through 
the full nine months and subsequent birth, then she should have 
the right to choose not to do so. 
A woman's body is hers and hers alone, nobody has the 
right to make her do something that she does not wants to. 
Abortion deals with one's private life and should have nothing to 
do with the government. However, abortion should not be used as 
a means of birth control, but if a foetus will be unwanted, it is 
better to be aborted than to be abused or neglected. It is woman's 
142 Rex V. Bourne {\93i) 3 All ER 615. 
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right to privacy to control her reproductive system guaranteed by 
the constitution. Although there are some restrictions on 
abortion, due to the state's rights, it is still ultimately the 
woman's choice. Abortion is an issue of women, and so it should 
be the woman's right to choose. She has the free will to consider 
others views and opinions such as that of the father, but it is her 
ultimate decision guaranteed by the law. 
E. Rights of Woman Vs Rights of Embryo/Foetus 
The problem in the case of abortion is that the disagreement 
about abortion is partially about differing moral beliefs, but also 
a disagreement about whose rights are being infringed. Those 
opposed to abortion claim that they are protecting the rights of 
the zygote/embryo/foetus from the infringement of having its life 
terminated. 
If the zygote/embryo/foetus is not yet a person, then of 
course it has no moral standing nor the capacity to have rights 
that can be infringed. But if the zygote/embryo/foetus were a 
fully-endowed human person, with all rights of personhood, all 
the way back to the moment of fertilization, the crux of the legal 
question becomes, who has the right to control the body: the 
zygote / embryo / foetus or the woman? 
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Bodily Soverignty 
If the zygote / embryo / foetus is a person from the moment 
of fertilization, then we are dealing with two bodies of two 
persons: the body of foetus and the body of woman in which it 
resides throughout the pregnancy. Presumably, then, both the 
woman and the foetus would each maintain a separate and equal 
right to the sovereignty and integrity of their own bodies. The 
foetus would have the right not to have its body invaded or 
infringed, and so would the woman! 
So, we must consider where the infringement occurs. If the 
woman is the owner of her own body as the foetus is of its tiny, 
embryonic body, then her rights to control that body and protect 
its integrity would certainly not be less than that of the foetus. 
The foetus has been recognized as a center of legal rights in 
a variety of ways, it would seem that the state could protect this 
locus of rights, this legal personality, against destruction unless 
there is some compelling reason why such protection should not 
be given. The prohibition of abortion, as a constitutional matter, 
thus becomes a question of weighing the life of the foetus against 
other interests that are asserted to require the taking of this life. 
The Life and Health of the Mother 
In America, no American state has ever prohibited abortion. 
The states have always regulated abortion because they have 
always recognized that where a choice must be made between the 
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life of the mother and the life of the child, it falls within the 
general rationale of self defence if the mother seeks an abortion 
to preserve her own life. The statute permitted an abortion if 
"necessary to preserve" the mother's life, and the state has 
typically had the burden of proof that an abortion was not 
performed to save the mother's life or that the operating 
physician did not in good faith believe the abortion was 
necessary.''*•' 
The standard set by judicial interpretation of the statute 
have given latitude to licensed practitioners operating within 
hospitals to exercise their professional judgment as to when an 
abortion was necessary to preserve the mother's life in the sense 
of preventing ill health from shortening it. During the 1980s, 
there was a court case in Ohio. Two brothers had become 
estranged over the years. One of them was stricken with a kidney 
failure and required ongoing dialysis in order to survive until a 
donor match could be found. It was determined that estranged 
brother was an excellent match, but the brother refused to offer 
one of his kidneys. The ailing brother sued the healthy brother in 
court, claiming that Mr. Healthy did not need two kidneys to live, 
and had no right to deny Mr. Sick - a fully endowed human 
person - the "right to life". Needless to say, the court held that 
Mr. Healthy had right to control his own body and could not be 
forced to have his body used to keep Mr. Sick alive if he did not 
143 David W. Louisell op.cit p.230. 
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agree. It would be beautiful choice if he were to voluntarily offer 
the gift of life, but as a legal matter it could not be forced.''*'* 
Similarly, even if the embryo / foetus is human; it still 
would not have right to force the mother to use her body to keep 
it alive against her will. If she decides to give birth, then "life" is 
a "beautiful choice". But it is her choice; she cannot legally be 
forced into it. 
Some might argue that a woman has "consented" to 
pregnancy by inviting the embryo into her body by virtue of 
engaging in a sex act, or she should have made her "choice" 
before consenting to sex (such a statement automatically accepts 
the right of reproductive choice in the event of rape, incest or 
failed birth control where no such valid consent can be imputed). 
Consent to sexual intercourse is not the same as consent to 
pregnancy. They are two different things. Even a completely 
voluntary sex act would not necessarily mean she invited the 
embryo into her body, since only a small percentage of sex acts 
result in pregnancy. The possibility of an outcome is very 
different than its intent. If a person rides in a car, knowing there 
is the possibility of an accident, should that person be denied the 
right to receive medical care, auto repairs or reimbursement from 
a responsible party if they have an accident...since they knew 
that was a possible outcome? A woman who has sex only invites 
the sharing of sexual pleasure, not the embryo that accidentally 
'"^  Bamas, T.F., Women's Reproductive Self-Determination "Pro Choice Right to Abortion", 
htt://www.wordwiz72.com/choice.html.p.3 
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resulted. And even if she got pregnant on purpose, there is no 
reason to say that you can't change your mind or correct a 
mistake, especially when it is the rights of an actual human 
person against those of non-sentiment cell tissue with the 
potential of becoming a person...if the woman wants it.'''^ 
When a man forcibly enters and occupies the most private, 
personal, intimate part of woman's reproductive anatomy against 
her will, we call it "rape". Though it only lasts for few moments 
(barring additional physical assault and injury), the trauma and 
emotional scars can last for years. Yet there are some who would 
require, by force of law, that woman is mandated to have that 
most private part of their bodies occupied by an unwanted 
intruder for nine long months. The trauma and emotional scars of 
a forced, unwanted pregnancy can harm a woman just as long as a 
rape, and also traumatize the child that is born unwanted.'''^ 
In such a situation, even though an embryo may die from 
being denied forced life support if the mother makes that choice 
with her body, it is the loss of a life of a potential human who 
has not yet developed full consciousness, feeling and its own set 
of life experiences. The embryonic potential human has no right 
to claim occupancy and control of another person's body if it is 
not that person's choice. 
To those who claim that the foetus has an equal right 
against having its bodily integrity "infringed" by being aborted, 
"' Id. p. 4 
Ibid. 
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we must recall that it has no greater rights to its body than the 
woman does to hers. At worst, one could argue that, if the two 
are equal, that the woman would have the right to decide that she 
does not permit the embryo/foetus to occupy the most private 
parts of her reproductive anatomy, and require that it be removed. 
Theoretically, she does not have to "kill" it or infringe its bodily 
integrity in any way. She could merely remove it, alive and 
intact, and then both of these "equals" could then go on to 
support themselves in whatever way they are able. The fact that 
modern abortion techniques do not remove the embryo/foetus 
intact and alive merely reflects the fact that, given the same 
outcome the procedure, which is least invasive to the woman, 
may be used. In Roe v. Wade, the U.S. Supreme Court held that, 
after the point of viability, that is the point when the foetus is 
capable of survival, the state is free to prohibit abortion but only 
so long as it is necessary, i.e., as the woman's health interests 
and life interests are not at stake. That is potential foetal right is 
a recognized value, is a recognized state interest after the point 
of viability; but when in conflict, when the women's health 
interest is in conflict with those state interests and potential life, 
those women's interest in health take precedent. 
Most discussions of foetal rights relate to whether a woman 
should be able to request an abortion, and thus terminate the life 
of her foetus. But there are other situations where this balance of 
rights is important. Consider a woman who has decided to take 
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her pregnancy to term, and yet is abusive to the foetus. Does the 
state have the right to forcibly take the woman into custody in 
order to prevent her damaging the foetus? 
Research in medicine continues to reveal more and more 
ways in which a baby's health can be jeopardized by what a 
woman does during pregnancy. And, developments in genetics 
and obstetrics continue to provide us with more and more 
prenatal diagnostic tests and medical treatments that enable us to 
prevent birth defects. Most women welcome these developments. 
There are some, however, who are unwilling to avoid those 
activities or behaviour that could harm their offspring and who 
refuse to undergo medical treatments that would prevent birth 
defects.'^^ 
In a survey conducted by the maternal-foetal specialist, 
thought that the pregnant women who refused medical advice and 
thereby endangered their future children should be detained in 
hospitals and forced to follow doctors orders. "A growing number 
of legal cases throughout the U.S. show a trend toward forced 
treatment of pregnant women - court ordered caesarean sections, 
mandatory diet restrictions and even incarceration for failing to 
follow medical advice. But does society have a right to control 
the behaviour of pregnant women? Opinion is sharply divided on 
the matter 
147 Robinson, B.A. "Foetal Vs Woman's Rights, www.scu.edu/ethics/pregnant.html 
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Those opposed to forced treatment of pregnant women 
argue that every person has a fundamental right to freedom of 
choice and control over his or her own life. Forcing a pregnant 
woman to undergo medical treatment against her will or to 
behave in ways she does not freely choose violates this right. The 
decisions a woman makes during pregnancy are based on her own 
circumstances, her own values, and her own preferences. Others 
have no right to impose on her their own judgment about what 
they think is best for her and her foetus, depriving her of her 
freedom to make her own choices and to control her own life. The 
threat to freedom posed by forced treatment of pregnant women 
is not a minor threat either. It is rare for a woman to refuse 
medical advice that promises to benefit her foetus and poses little 
risk to her, and it is troubling when it happens. But if we allow 
society to intervene in these cases, what will prevent us from 
assuming wholesale control of women's lives during pregnancy? 
If pregnant women are incarcerated to prevent them from heavy 
drinking, will we also seize them for drinking coffee or 
exercising too little, each of which could pose some risk to a 
foetus according to some doctors. If pregnant women are 
compelled to undergo surgery that would prevent their future 
child from being born with handicaps, will they also be 
compelled to undergo amniocentesis or genetic screening in order 
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to detect those handicaps that could be prevented by such 
surgery?'"*^ 
Furthermore, forcing pregnant women to submit to medical 
treatment for the sake of their foetuses is to impose an obligation 
on them that we do not impose on others. In our society, we 
allow people the right to refuse medical treatment and right to 
refuse to subordinate their desires or needs to the needs of others. 
We don't for example; force some people to donate their kidneys, 
bone marrow or blood in order to benefit or even to save the lives 
of other people. Why, then should pregnant women be forced to 
undergo surgery or to change their lifestyles in order to benefit a 
foetus? To require this of pregnant women is to demand from 
them something over and above what we demand from the rest of 
society. 
Finally, compelling a pregnant woman to follow medical 
advice in order to benefit her foetus will only cause more harm 
than good. To avoid being treated against their will or to avoid 
being incarcerated, women with high-risk pregnancies and 
therefore the greatest need for prenatal care, will avoid doctors 
or withhold important information from their doctors concerning 
their health. As a result, the health of the foetus will be placed in 
1 149 
even greater jeopardy. 
Claire Andre and Manuel Velsquez, Forcing Pregnant Women to do as They're Told: 
Maternal Vs Fetal Rights, www.scu.edu/ethics/publications/iie/vln2/pregnant.html 
Ibid 
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Those who support forced treatment of pregnant women 
agree that every person has a right to freedom of choice. But 
when a woman decides to carry her pregnancy to term, we can 
expect that a child will be born, and this future child has right to 
be protected from avoidable harm. When a pregnant woman who 
has decided to give birth to a child engages in activities that she 
could reasonably avoid and that will damage that child, society 
has a duty to protect the future child, even if this means forcing 
the pregnant woman to change her behaviour. 
Furthermore, it is argued, there are cases in which a 
pregnant woman's right to freedom of choice must be weighed 
against a child's right to be born in a healthy state. There are a 
number of established prenatal medical treatments to prevent 
birth defects that pose little risk to pregnant women, including 
the administration of certain drugs or low-risk in utero surgery. 
The discomfort or inconvenience of taking a medication or 
undergoing a low-risk surgical procedure is a small price to pay 
to prevent a child from being born with handicaps. Society has a 
right to prevent pregnant women who choose to have children 
from refusing to undergo medical treatments that would prevent 
birth defects when such treatments pose little risk to their own 
lives or health. 
Thus if we are really talking about a life. Then, at what 
point does a life begins? Is terminating a foetus, which can 
neither feels nor thinks and is not conscious of its own 
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"existence", really commensurable with the killing of a 'person'? 
There rightly are restrictions on the time, within which 
termination can take place, before a foetus does develop these 
defining, human characteristics. If one affirm that human life is 
quality independent of, and prior to thought and feeling, then he 
leaves himself in the awkward task of explaining what truly 
'human' life is. There are cases in which it is necessary to 
terminate a pregnancy, lest the mother and/or the child die. In 
such cases of medical emergency and in the interest of saving 
life, surely it is permissible to abort the foetus. It is not just 
medical emergency that presents compelling grounds for 
termination. Woman and in some cases girls, who have been 
raped should not have to suffer the additional torment of being 
pregnant with the product of that ordeal. To force a woman to 
produce a living, constant reminder of that act is unfair on both 
mother and child. 
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CHAPTER VIII 
CONCLUSION AND SUGGESTIONS 
Abortion generally refers to expulsion from the uterus of the 
product of conception. It is the termination of pregnancy at any 
time before the foetus has attained the stage of viability. 
According to Webster's New International Dictionary 'abortion' 
means an act of giving pre mature birth, specifically the expulsion 
of human foetus prematurely at any time before it is viable or 
capable of sustaining life. 
The practice of abortion is as old as civilization itself. Ever 
since mankind got knowledge of its reproductive system and 
procreative capacity, it has tried to control reproduction to 
regulate the births, and to have children only when desired. The 
twentieth century history of abortion in various parts of the world 
either as means of population control, or means of limiting family 
size, or to meet the social conditions of the new societies, have 
been practically the same everywhere. The socio-economic and 
demographic considerations for abortion have included the 
checking of illegitimate births, giving personal freedom to women 
to decide if and when they want a child, to enable women to work, 
to allow couples all facilities to restrict their families, to ensure 
the physical and mental health of the mother and the family and to 
help the implementation of national policies to curb population 
growth. 
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Various religions on the question of abortion have taken 
almost the same stand. The Hinduism believes that life is sacred, 
to be loved and revered and their belief, therefore, is to practice 
ahimsa, or non-violence. Hinduism also believes that the moral 
and physical law of cause and effect by which each individual 
creates one's own future destiny and all souls are evolving and 
progressing towards Union with God. So, it teaches that abortion 
like any other act of violence, thwarts a soul in its progress 
towards God. The basic view that Hinduism has that abortion is 
not recognized as a permissible action, and is strictly forbidden 
and is regarded as crime. It also believes that the life begins at 
conception. Thus as the foetus is a human being, it has the right to 
protection by law. However, the only condition under which 
abortion is allowed in Aurvedic text is when the Vaidya is sure 
that if the pregnancy is dangerous to the life of the mother and 
that there is no other alternative except abortion to save the life of 
the mother. 
Islam, like most other religions, prohibits abortion. In fact, 
the fundamental principle of Islam is that, a man should behave 
and act in consonance with natural laws that he finds working in 
this Universe. He should refrain from a course of life that might 
force him to deviate from the purpose for which the nature is 
operating. If a man chooses to violate the laws of nature and the 
guidance God has given for individual, and social life this is 
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bound to lead him astray from the right path and produce 
disturbing consequences here and thereafter. 
The Holy Quran ordains; 
"... Do not kill your children for fear of poverty for it 
is We who shall provide sustenance for you as well as 
for them. " 
However, under exceptional circumstance, all schools of 
Muslim law accept that abortion is permitted if the continuing of 
pregnancy would put the mother 's life in real danger. 
Islamic tradition is clearly against the abortion. Quoting the Holy 
Qur 'an as defending the sanctity of life may conclude the same. 
"If anyone slays a human being unless it be (in punishment) 
for murder or for spreading corruption on earth- it shall be as if 
he had slain the whole of mankind; whereas if anyone saves a life, 
it shall be as if he had saved the life of whole of mankind". 
It is crystal clear that the right to life is absolute in Islam. It 
cannot be overridden, even in case of rape, incest or concern 
regarding foetal deformity. Islam strictly forbids suicide. Even if 
someone is sick he is not allowed to commit suicide likewise if the 
baby or embryo is abnormal Islam does not allow abortion, even if 
a doctor says that at most he will live twenty-four hours, he still 
has the right to live these twenty-four hours. 
Further, the baby born of rape is innocent and to be treated 
on the same footing as others, because he has not committed any 
sin, so the baby is completely at par with other babies, so far as 
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the rights and duties are concerned. However, despite giving 
much sanctity to the life, the Islam has allowed, under certain 
circumstances to sacrifice the life of foetus to save the life of 
mother, because it sees the abortion, as the lesser of two evils and 
there is a general principle in Sharia (Muslim law) of choosing the 
lesser of two evils". Abortion is as lesser evils because the: 
(i) mother is the originator of the foetus; 
(ii) mother's life is well established; 
(iii) mother has duties and responsibilities; 
(iv) mother is the part of the family and; 
(v) allowing the mother to die would also kill the foetus in 
most cases. 
Christianity rejects the practice of abortion, and called it 
[abortion] "murder by advance", which involves the killing of a 
life already conceived except in the strict and undeniable medical 
necessity. It is, however, agreed that abortion should be 
permitted in situations where continuance of the pregnancy 
represents a substantial medical risk to the life of the mother. 
Roman Priesthood says that every man has a right to his own 
life, which may not be taken from him by the act of another. An 
embryonic child is as much a human being, and, therefore, has as 
much right to life, as an adult; consequently all abortive 
operations are murder, being sinful and cannot be justified by a 
good end. Thus abortion is wrong because embryo is a person from 
the moment of fertilization. 
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The Catholic Church in 1588, under Pope Sixtus V, issued 
strict sanctions against the practice of abortion among the 
Catholics. According to their belief, the foetus has a right to life, 
so has the mother. Situation occurs in which a surgeon has to 
choose between destroying the foetus in order to save the mother's 
life, and allowing the mother to die in the hope of saving the 
foetus. The life of the mother is precious and unique but also the 
life of the child in the mother's womb is equally precious and 
unique. Both lives are equally entitled to be treated as ends in 
themselves and to be protected from unjust attack. This is the 
consistent teaching of the Catholic Church. Concern for the life of 
the mother go hand to hand with concern for her unborn child. 
However, if it can be established as a matter of probability that 
there is a real and substantial risk to the life, as distinct from the 
health of the mother, which can only be avoided by the 
termination of her pregnancy, such termination is possible. 
The Women's liberation movement sees abortion as the most 
significant liberation of all, from the body and from male 
domination. The most effective solution to unwanted pregnancy, it 
removes the final block to full control of reproduction. Unless 
reproduction can be fully controlled, women will remain bondage 
not only to their sexuality but, even more to those legions of male 
chauvinists who use female sexuality to their own domineering 
ends. 
By contrast, many of those opposed to abortion see the issue, 
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as indicating the kind of respect society will show the most 
defenseless being in our midst. If the life of defenseless foetus is 
not respected, then there is a good reason to believe that the most 
fundamental of all human right - the right to life - have been 
subverted at its core. The test of the humane society is not the 
respect it pays to the strongest and most articulate, but that which 
it accords to the weakest and least articulate. 
Abortion performed for the sole purpose of the rejection of a 
pregnancy so as to avoid a normal birth is morally always wrong, 
and more advanced a pregnancy, the more it hurts, were the views 
held by the people up to the first half of the last centuries. It is 
only during the last four decades that induced abortion come to be 
seen differently. Ethics and values attached to the procedure have 
undergone a radical change and abortion has come to be 
liberalized by law in many countries of the world, including India. 
The social and humanist approach concerning abortion is 
that, there is a need to do everything possible to reduce the rate of 
abortion. Humanists do not regard abortion lightly as another form 
of fertility control. In fact they are firm advocates of education 
for life from an early age, improving the social status of women, 
with ready availability of all forms of family planning, emergency 
contraception etc, in order to reduce the number of induced 
abortions. 
Though the social approach concerning abortion is to do 
every possible efforts to reduce the rate of abortion, but the strong 
353 
Conclusion and Suggestions 
culture of son preference in India has lead the society to opt for 
sex selective abortion. The social context in which the practice of 
sex selective abortion exist and, in fact, flourishes is due to "son 
mania" which is deeply imbedded in Indian culture. They are also 
unfortunately inextricably entwined with a corresponding 
discrimination against daughter. In the ancient Indian text the 
Atharva Veda, mantras are written to change the sex of the foetus 
from girl to a boy. A son's birth is likened to "a sunrise in the 
abode of gods" and "to have a son is as essential as taking food at 
least once a day", where as a daughter's birth is a cause for great 
sadness and disappointment. 
Sons besides carrying family name, support their parents in 
old age. Parents live as extended families with their sons. 
Daughters, on the other hand, become part of their husband's 
family after marriage and do not make any further contributions to 
their parents. Indian sayings such as, ''Bringing up a girl is like 
watering neighbor's plant", and "the girl who has married is like 
the spittle which has been spat out, and no longer belongs to the 
parents," exemplify the feeling of wasted expenditure on raising a 
daughter. Sons are also responsible for the funeral rites of their 
parents and the only ones who can light the funeral pyre. Some 
feel that they will only be able to achieve moksha (transcending 
the circle of reincarnation via the performance of good deeds) 
through their sons. Thus the importance of having sons continues 
beyond even this life in Indian culture. A very important factor 
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contributing to son preference is that of economics, Daughters for 
several reasons are an economic liability to families whereas sons 
are great assets. Further one of the most publicized reasons for 
this disparity is the dowry system. 
The argument favouring sex selective abortion is "the 
insistence of mother's sight to have a son instead of a third or 
fourth daughter. One can't wish away centuries of thinking by 
saying that boys and girls are equal... emphasizing that it is better 
to get rid of an unwanted child than to make it suffer all its life. 
They also argue that it is unreasonable to make abortion of female 
foetus illegal if abortion of male foetus is not. 
In India beginning in 1861, abortion except to save the life 
of the mother became illegal regardless of whether or not the 
foetus had attained viability. The Indian Penal Code uses the 
expression "causing miscarriage" to denote abortion. Miscarriage 
technically refers to spontaneous/natural abortion, whereas 
"voluntarily causing miscarriage" (induced abortion) which forms 
the offence under the Indian Penal Code, I860 stands for criminal 
abortion. 
The law of the land has always held human life to be sacred 
and thus the protection that the law gives to human life it extends 
also to the unborn child in the mother's womb. Keeping this in 
view the Indian Penal Code has designated causing miscarriage 
(induced abortion) a serious offence, and made both causing 
miscarriage "with the consent'' or "without the consent" of the 
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women (save the case where continuance of pregnancy endangers 
mother's life) punishable under sections 312 and 313 of the Indian 
Penal Code, 1860, respectively. 
The Indian Penal Code as it stood before the MTPA, 1971 
provides voluntarily causing a woman with child to miscarry was 
punishable with imprisonment of up to three years and, if the 
woman was quick with child, the imprisonment of up to seven 
years, unless the abortion was done in good faith to preserve the 
life of the mother. The offender could be the woman herself or any 
other person (section 312 IPC). 
Until 1971, abortion in India was governed exclusively by 
the Indian Penal Code 1860 and the code of Criminal Procedure 
1898 and were considered a crime except when performed to save 
the life of a pregnant woman. The Medical Termination of 
Pregnancy Act was passed by the Indian Parliament in 1971 and 
came into force from April 1, 1972, lays down: 
(a) The five conditions under which a pregnancy can be 
terminated: 
(i) Medical- where continuation of pregnancy might 
endanger the mother's life or cause grave injury to her 
physical or mental health, 
(ii) Eugenic- where there is substantial risk of the child 
being born with serious handicaps due to physical or 
mental abnormalities 
{\\\) Humanitarian - where pregnancy is the result of rape 
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(iv) Socio-economic- where actual or reasonably 
foreseeable environments (whether social or economic) 
could lead to risk of injury to the health of the mother, 
(v) Failure of contraceptive devices - The anguish caused 
by an unwanted pregnancy resulting from a failure of 
any contraceptive device or method can be presumed to 
constitute a grave mental injury to the health of the 
mother. This condition is a unique feature of the Indian 
law and virtually allows abortion on request, in view 
of the difficulty of proving that a pregnancy was not 
caused by failure of contraception. 
However, the written consent of the guardian is necessary 
before performing abortion in women under 18 years of age, and in 
lunatics even if they are older than 18 years. 
(b) The Act provides safeguards to the mother by authorizing 
only a Registered Medical Practitioner having experience in 
gynecology and obstetrics to perform abortion where the length of 
pregnancy does not exceed 12 weeks. However, where the 
pregnancy exceeds 12 weeks and is not more than 20 weeks the 
opinion of two Registered Medical Practitioners is necessary to 
terminate the pregnancy. 
Somewhat surprisingly, however, one aspect of this 
provision tends to restrict rather than liberalize the old law. 
Section 312 of the Indian Penal Code permitted termination of 
pregnancies by any one with the object of saving the life of the 
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pregnant woman but section 5(2) of MTPA provides that only a 
registered medical practitioner can terminate pregnancies in such 
cases. It is true that such a medical practitioner need not be a 
person trained in gynecology and obstetrics. Nevertheless, the 
effect is to make illegal any emergency abortion by the pregnant 
woman herself or any other layman. 
(c ) The Act stipulates that no termination of pregnancy shall be 
made at any place other than a hospital established or maintained 
by Government or a place approved for the purpose of this Act by 
Government. 
An important issues which requires attention is Explanation 
clause I to sub-section (2) to section 3 of the MTP Act. According 
to which an 'abortion is not permitted' if the pregnancy is caused 
as a result of an illegal sexual connection other than rape. Hence 
termination of a pregnancy in such a case would be criminal and 
punishable. Sections 376 B, 376 C, and 376 D of IPC, comprise a 
group of section that create a new category of sexual offences 
which do not amount to rape, because the consent of the victim is 
given in such cases under compelling circumstances. Likewise 
section 493, 496 and 494, 495 and 497 of the Indian Penal Code 
comprise yet another group of sections that create a new category 
of sexual offence which do not amount to the offence of rape. 
Thus if the pregnancy is caused due to the sexual intercourse 
falling under the above mentioned sections of the IPC, since in 
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such sexual intercourse, the woman have consented, consequently 
the same can not be said to have been caused due to the offence of 
rape. Therefore the pregnant woman will not be entitled to get her 
pregnancy terminated under section 3 of MTP Act. 
Thus the MTPA is a landmark legislation in the history of 
social legislations in India and will go a long way in encouraging 
a woman to decide for herself whether she wishes to bear and rear 
the child or not. An important feature of the Act is that since the 
abortion has been made legal in a fairly wide range of 
circumstances, it has resulted in "squeezing out' of 'back street 
abortions" resultantly in higher standard of regulation and safety 
as these abortions are increasingly performed by qualified 
personnel in properly well equipped hospitals, the Act has played 
a vital role in emancipation of woman from the age old fear of 
abortion being considered as a sinful and criminal act. 
Liberalization of abortion law, in the United Kingdom, 
began to occur in the later part of the 1960's, and prior to that 
abortion was a criminal offence, at least from the point of 
quickening. So, at early Common Law abortion was a felony, 
therefore, a hanging offence. Later commentator. Coke and 
Blackstone, held expressly that abortion after quickening was not 
the crime of murder, but a separate crime (a "grave misprision"). 
The Miscarriage of Woman Act of 1803 introduced a 
statutory abortion scheme in England. Pre-quickening abortion was 
made a felony and post-quickening abortion was a capital crime. 
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In 1837, with the abolition of the death penalty, the quickening 
distinction was removed and all abortion was punished as a single 
felony. In 1861, the offences Against Person Act, introduced a 
replacement statutory scheme, where, as before, all abortions were 
felonies. In 1929, the Infant Life (Preservation) A ct (The Act is 
aimed at protecting the destruction of child) was passed which 
besides supplementing the offences Against Person Act, 1861 
included a defence for bonafide efforts to save the mother's life. 
The Bourne case in 1938 introduced a common law health 
exception to the Offences Against Person Act, and finally the 
Abortion Act, 1967 that while maintaining the general prohibition 
of abortion, introduced broad exceptions for genetic defects and 
the mental and physical health of the mother. Under this law, 
abortion is generally permitted if a pregnancy is unwanted, as 
childbirth is seen as more of a health threat than early abortion. 
The Abortion Act 1967, modified the strict provision of the law 
relating to abortion, contained in sections 58 and 59 of the 
Offences Against Persons Act, 1861 that in fact was doing more 
harm than good. The women whose pregnancy had been an 
outcome of sexual violence for instance rape, incest etc, or those 
deserted by their husbands, and over burdened mothers living in 
poverty with large families failed to get a medical abortion. 
Consequently, most of the women would go to 'back street 
abortionists' leading to a great risk to their life. In view of these 
hardships, a strong opinion among the people grew that a woman 
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had a right to control her own fertility and that the abortion should 
be legalized. Simultaneously a powerful religious lobby 
emphasizing 'sanctity of life" was opposed to any move for change 
in law and as a compromise measure the Abortion Act 1967 was 
passed which substantially liberalized the law of abortion. 
The Act of 1967 has liberalized the termination of pregnancy 
allowing the abortion by registered medical practitioner on health 
and eugenic grounds. The termination of pregnancy on the eugenic 
ground is basically justified upon the ground that the child if born 
would be seriously handicapped and would be a burden to the 
welfare of the parents and society at large. 
The Abortion Act, 1967, unlike India, does not permit 
termination of pregnancy on grounds of rape. However, the act of 
rape could influence the decision of doctors in invoking the health 
grounds in the sense that the continuation of pregnancy poses a 
real and substantial risk to the life and health of the mother. 
Similarly, the pregnancy caused by the failure of any device or 
method used by a married couple for the purpose of limiting the 
number of children cannot justify termination of pregnancy under 
the Indian law. In such a situation, the ground of health of the 
children may successfully be pleaded in invoking the termination 
of pregnancy. However, there is no limitation as to the time of 
termination of pregnancy, consequently, a pregnancy could be 
terminated at any time until the birth of the child. 
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The Human Fertilization of Embryology Act, 1990, amended 
the shortcomings of the Abortion Act of 1967. Abortion with the 
woman's consent is allowed if two doctors satisfy that a ground 
for abortion exists, where the continuance of pregnancy would 
involve a risk to the life of the woman, greater than if the 
pregnancy were terminated, abortion is permitted without any time 
limit. However, the Act of 1990 allows for the bypassing of the 
two-doctor necessity in cases where the termination of a 
pregnancy is of an immediate expediency to save the life of, or 
prevent grave permanent injury to the health of the woman 
[section 1(4)]. Thus the Act places a much greater emphasis on the 
needs of a pregnant woman in making a decision concerning the 
termination of pregnancy. So, an individual even under the age of 
16 who was of sufficient maturity and intelligence and understand 
the implications of the medical treatments involved had the legal 
capacity to consent to medical treatment i.e., the consent of the 
woman must be accepted. 
Thus under the revised 1967 Act, the right to seek abortion 
is the sole prerogative of the pregnant woman. Neither the husband 
nor the common law may have any say in this matter and cannot 
restrain the doctor who is to perform the abortion. However the 
need for two medical practitioners to determine if the conditions 
are met does place a restriction on the rights of the woman i.e, the 
woman's choice in terminating pregnancy is not unlimited exercise 
of rights and the law does not allow for it. It can be said that this 
362 
Conclusion and Suggestions 
restriction is reasonable considering the major health implication, 
which is involved with abortion. 
Termination of pregnancy is not legal in Ireland and is 
constitutionally prohibited. Irish basic law is totally opposed to 
granting any individual, the power to take the life of innocent 
human being, without the due process of a court of law, unless 
where the continuation of pregnancy poses a real and substantial 
risk to the life, as opposed to the health, of the mother and where 
such a risk could not be averted except by means of an abortion. 
The protection given to unborn child applies from the date of 
conception. 
In a number of cases, the courts judgment in consonance 
with the provisions of constitution, suggest that the constitution 
implicitly prohibits abortion and further held that the rights of 
privacy of a pregnant woman does not extend to a right to 
terminate a pregnancy, 'the right to life is a sacred trust to which 
all the organs of government must lend their support' and 'the 
unborn child' had a right to life and it is protected by the 
constitution. 
This led to a referendum held on T"' September 1983 and 
insertion of the Eighth Amendment, which read as - 'The State 
acknowledges the right to life of the unborn child and, with due 
regard to the equal right to life of the mother, guarantees in its 
laws to respect, and as far practicable, by its laws to defend and 
vindicate that right'. The interpretation of amendment was further 
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considered in Attorney General V. X and others in 1992 the Irish 
Supreme Court held, by pointing out of the State's duty to have 
due regard for the life of the mother, that, if it were established as 
a matter of probability that there was "real and substantial risk" to 
the life, as distinct from the health, of the mother. The risk to life 
could include a threatened suicide, and that this real and 
substantial risk could only be averted by the termination of her 
pregnancy, such termination was lawful. 
The United States of America for the first time reforms its 
abortion law by liberalizing the legislation in Colorado. The 
American Law Institute as parts of its Model Penal Code 
Developed a stature, that would allow abortions when child birth 
posed grave danger to the physical or mental health of a woman, 
when there was high likelihood of foetal abnormality, or when 
pregnancy resulted from rape, incest or felonious intercourse. 
The U. S. Supreme Court in its first decision dealing with 
abortion in 1971 held that the "health" exception was not 
unconstitutional and allows abortion where necessary for the 
mother's health. The landmark events in establishing the basic law 
governing abortion in the United States were the January 1973, 
Roe and Doe's decisions of the U.S. Supreme Court. The court 
held that State may not categorically proscribe abortion by making 
their performance a crime, and the State may not make abortions 
unnecessarily difficult to obtain by prescribing elaborate 
procedural guidelines. The constitutional basis for the decision, 
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that the Fourteenth Amendment right to personal privacy embraced 
a woman's decision whether to carry a pregnancy to term. 
The Supreme Court further held, that abortion was a 
constitutional right that the state could only abridge after the first 
six months of pregnancy. More specifically it held that: 
(i) the right to privacy includes the right to abortion; 
(ii) since abortion is a fundamental right, state regulation 
must meet the "strict scrutiny" standard, which means the 
State must show it has a "compelling interest" in having 
the law; 
(Hi) the word "person" in the fourteenth Amendment, does not 
apply to unborn; 
(iv) the State has an important interest in both preserving the 
health of a pregnant woman and in protecting foetal life; 
(v) the State's interest in maternal health becomes 
compelling at three months; 
(vi) the State's interest in foetal life becomes compelling at 
viability - six months; 
(vii) the State may not regulate abortion at all during the first 
trimester; 
(viii) the State may regulate abortion during second three 
months, but only for the protection of the woman's health 
(ix) the State may regulate or ban abortion during the third 
trimester to protect foetal life. 
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With respect to public funding for either non therapeutic 
(elective) or therapeutic (medically necessary) abortions the 
court's finding was that, there is no statutory nor a constitutional 
obligation of the States or Federal Government to fund all elective 
or medically necessary abortions. In 1992, the U.S. Supreme Court 
in deciding the Casey case, reaffirmed the basic constitutional 
right of an abortion while simultaneously allowing some new 
restrictions. It opined that the State laws, which contained an 
outright ban on abortion, would be unconstitutional. Nevertheless 
the court rejected the trimester framework set forth in Roe and the 
strict scrutiny standard of judicial review of abortion restriction 
and held that States have legitimate interest in protecting the 
health of the woman and the life of the unborn child from the 
outset of the pregnancy. It adopted a new analysis, "undue 
burden". Court will now need to ask the question whether a State 
abortion restriction has the effect of imposing an "undue burden" 
on a woman's right to obtain an abortion. "Undue burden is a 
substantial obstacle in the path of a woman seeking an abortion of 
a nonviable foetus. 
Thus the Supreme Court decision in Casey adopted a more 
lenient standard for analyzing the constitutionality of abortion 
restrictions by holding that the States interest in protecting the 
potentiality of human life extended throughout the course of the 
pregnancy, and thus the State could regulate, even to the point of 
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favouring child birth over abortion, from the outset, if it does not 
"unduly burden" a woman's right to choose the abortion. 
Sex selective abortion is differentiated from an abortion 
undertaken for reasons that are independent of the sex of the 
foetus is that the individual or families, who choose sex selective 
abortion, would not be terminating the pregnancy if the foetus 
were not a member of the unwanted sex. Sex selective abortion is 
a fairly recent phenomena and the traditional method of getting rid 
of the unwanted girl child was female infanticide where the female 
baby was done away with after birth in various ways. With the 
advancement of medical technology, sophisticated techniques can 
now be used or rather misused, to get rid of her even before birth. 
Through ultrasound scans, amniocentesis and chorionic villi 
sampling, the sex of the foetus can be determined during the 
pregnancy of the woman and the foetus is aborted if found to be 
female. 
The technology of pre-natal testing had evolved chiefly to 
inform parents about the existence of genetic disorders, some of 
which are linked with the sex of the child, so the perspective 
parents could make a decision whether or not to terminate the 
pregnancy. However, in India, the testing was used for another 
purpose: to allow sex determination of the foetus, so that the 
perspective parents could selectively abort female foetuses 
regardless of their genetic health. This female foeticide, is a two 
step process. The first step involves determination of sex of the 
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foetus in one of three ways: amniocentesis, CVS, or ultrasound. 
The second step consists of the therapeutic abortion, which was 
legalized in 1971 under the Medical Termination of Pregnancy 
Act. 
The amniocentesis is a medical technology, which was 
developed to detect genetic abnormalities in the foetus. Moreover, 
this technology, incidentally could also reveal the sex of the 
foetus, apart from detecting the serious mental and physical 
defects in an unborn baby sufficiently early in pregnancy so that, 
if required the foetus can be aborted. So the amniocentesis, a pre-
natal diagnostic test, became popular as a sex determination test. 
By 1982, the commercial use of amniocentesis had spread 
tremendously, netting enormous profits for doctors and clinics. 
Likewise the Chorionic villus sampling allows for the 
karyotyping of the foetus during the first trimester of pregnancy. 
It has advantage of predicting a child's sex at around ten weeks of 
pregnancy, thus eliminating the need for a difficult second 
trimester abortion. 
Ultrasonography of the gravid uterus is usually done to 
diagnose any foetal or placenta anomaly. Currently however, 
ultrasound imaging is the most commonly used technology for sex 
determination. World Health Organization and the Indian Medical 
Association, report that USG helps in killing 2,00,000 female 
embryos in India every year. Through these tests, the sex of the 
foetus is determined and after knowing the sex of the foetus the 
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parents do not tell the gyneocologist that they do not want the 
child because it is female child. The doctor, who ultimately 
performs abortion under the permitted provisions of Medical 
Termination of Pregnancy Act, may not even be aware that he or 
she is doing it on the ground that the female child was not needed 
by the parents. 
The female foeticide - killing of female foetus in the womb 
itself- is the ultimate cruel step in the tragic drama of female life. 
It is also one of the worst form of violence against women where a 
woman is denied her most basic and fundamental right - the right 
to life. The phenomenon of female foeticide, where female 
embryos or fetuses are selectively eliminated after pre-natal sex 
determination, thus eliminating girl child before they are born. 
Several sociologists consider female foeticide to be a continuation 
of female infanticide. Scientific developments have only 
transferred the elimination of the girl child from the born to 
unborn stage. 
Viewed this problem seriously, the Government of India, 
enacted "The Pre-natal Diagnostic Techniques (Regulation and 
Prevention of Misuse) Act 1994. The PNDT Act, 1994 has two 
aspects viz., regulatory and preventive. It seeks to regulate the use 
of pre-natal diagnostic techniques for legal and medical purposes 
and prevent misuse of illegal purposes for the sex determination. 
The Act, strictly prohibits the conducting of pre-natal 
diagnostic techniques except for the purposes of detecting: 
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chromosomal abnormalities, genetic metabolic diseases, 
haemoglobinopathies, sex linked genetic diseases, congenital 
abnormalities and any other abnormalities or diseases as may be 
specified by the Central Supervisory Board. It also lays down 
certain conditions, which must be fulfilled before the medical 
practitioner can conduct such tests even for the above-mentioned 
specified purposes are if: 
(i) the age of the pregnant woman is above thirty-five years; 
(ii) the pregnant woman has undergone two or more 
spontaneous abortions or foetal loss; 
(Hi) the pregnant woman has been exposed to potentially 
teratogenic agents such as drugs, radiation, infection or 
chemicals; 
(iv) the pregnant woman has a family history of mental 
retardation or physical deformities such as spasticity or 
any other genetic diseases in family of the pregnant 
woman; 
(v) any other condition as may be specified by the Central 
Supervisory Board. 
Despite the intent and purpose of the Act being wide and all 
encompassing, it has been interpreted by the ultrasonologists, the 
abortionists, the doctors and more shockingly the government 
alike, to exclude pre-conceptual sex selection. This has 
conveniently allowed medical practitioners using modern 
technology such as the Ericsson's technique and the Pre-
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implantation Genetic Diagnosis to escape the legislative net. Using 
these new techniques sex selection of the foetus can now take 
place pre-natally even before conception. 
The users of these techniques claim, that the PNDT Act, 
1994 deals with the pre-natal ' so prohibits pre-natal sex selection 
and abortion of the same if the foetus in the womb of the woman is 
found to be of a female character. Taking advantage of such a 
mechanical reading of the PNDT Act, which though does not 
expressly prohibits the pre-conceptual sex determination because 
it is not technically defined in the Act as 'pre-natal ' . The doctors 
with the help of modern technologies like Ericsson's method and 
Pre-implantation Genetic Diagnosis destroy the female 
chromosomes and allow only male chromosomes to fertilize, 
without any fear of law as they insist that their act is pre-
conceptual and not pre-natal, hence claim that they do not violate 
the provision of the PNDT Act, 1994. 
Concerned and alarmed with the shortcomings along with the 
other issues which hinder the proper implementation of PNDT Act, 
and consequent failure to achieve the desired objectives and in 
response to the Supreme Court orders the Parliament on 20"' 
December 2002, passed the Pre-conception and Pre-natal 
Diagnostic Techniques (Prohibition of Sex Selection) Act, 2002, 
with the objectives to: 
i) ban the pre conception sex selection techniques; 
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ii) prohibit the misuse of pre-natal diagnostic 
techniques for selective abortion; 
Hi) regulate the pre-natal diagnostic techniques for 
the appropriate scientific use for which they are 
intended: 
iv) ensure the effective implementation of the Act at all 
levels. 
However, mere making the law stringent and prescribing 
severe punishment to violators will not serve the purpose and 
cannot achieve the desired objectives. There has to be a very 
strong political will and honesty in the enforcement of such a law. 
It is through proper dissemination of information regarding the 
provisions of the Act and its strict implementation, by ensuring a 
registration of the clinic and punishment of the offenders, that 
there can be some hope of change in these heinous trends of 
female foeticide. 
The constitution suggests that the word 'unborn' seems to 
imply "on the way of being born" or "capable of being born alive" 
i.e., word "unborn" should only refer to a foetus when it becomes 
capable of independent life outside the uterus. 
In 1973, the American Supreme Court held that the 'unborn' 
are not included within the definition of 'person' as used in the 
Fourteenth Amendment. In Roe case, the court classified the 
pregnancy into three trimesters, and held that State's interest 
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becomes 'compelling' when foetus becomes viable, so the court 
has not considered the 'unborn' child as a 'person' before 
viability. 
In general the word 'person' is used to denote human being 
(i.e., natural person). However a foetus or child in the mother's 
womb is not a natural person but, is juristic or juridical person. In 
all jurisprudential jurisdictions, a child en ventre sa mere is 
recognized as a legal person capable of inheriting or otherwise 
acquiring and holding property and also other legal rights and 
there should be no doubt that only a person, whether natural or 
juristic is capable of acquiring these rights. 
The law of property considers the unborn child in being for 
all purposes which are to its benefit, such as taking by will or 
decent. In addition, the child, if born alive, is permitted to 
maintain a cause of action for the consequences or prenatal 
injuries and if he dies of such injuries after birth an action will 
lie for his wrongful death. 
The distinction made in the Indian Penal Code between a 
woman with child and a woman quick with child and between the 
unborn child and quick unborn child, goes to show that the woman 
is with child during the entire period of her pregnancy, and 
lexically as well as logically, a child is a person having life. 
American and English criminal law in nineteenth century moved to 
a protection of the foetus throughout his life in the womb. Impetus 
for change came from informed medical opinion. The purpose of 
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the change was not to protect the life of the mother but the life of 
the foetus. 
In America, it is firmly established that any injury caused to 
the foetus is to be regarded as personal injury to the child. In 
England under Cogenital Disabilities (Civil Liability) Act, 1976, 
law relating to wrong would apply to a child in the mother's womb 
for its protection as if the child was born; every foetus is, 
therefore, sui juris or capable of possessing right. 
A foetus or a child in the mother's womb, even though a 
non-natural person, is nevertheless a person within the meaning of 
the American constitution or of the Indian constitution, then it 
obviously can not be deprived of its life, without due, that is, 
reasonable, right, just and fair process. According to the Human 
Life Bill 1981 of America, "the life of each human being begins 
at conception and that Fourteenth Amendment to the U.S. 
Constitution protects all human being. However, in this regard the 
judiciary had a different attitude, in 1973, the American Supreme 
Court held that an unborn child is not a person within the 
Fourteenth Amendment of the American Constitution and the term 
'person' had been used only postnataly. 
The U.S. Court in Roe held that, the State have no 
constitutional authority to restrict abortions for any reason during 
the first trimester, but may insure that they are properly performed 
during the second, and only to preserve the life and health of the 
mother during the third. 
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The pro-life advocates and legal scholars, insist that a proper 
reading of the constitution would reject the concept of privacy 
right to abortion. The core of the restoration argument consists of 
an attack on the contention that the right of a woman to terminate 
her pregnancy is a personal privacy right protected by the 
constitution. Such a right is-neither 'implicit in the concept of 
ordered liberty", nor is it principle of justice so rooted in the 
traditions and conscience of our people as to be ranked 
fundamental. To the contrary, there is a strong historical and legal 
tradition in America condemning and prohibiting abortion as a 
violation of rights of the unborn. Thus the word 'person' in the 
due process and equal protection clauses of the Fourteenth 
Amendment includes all human beings. Unborn children are human 
beings. Therefore the due process and equal protection clauses of 
the Fourteenth Amendment protect unborn children. 
The constitutional question is not what biological science 
tells us today about when human life begins. No doubt conception 
is the moment. The issue, instead what the proponents and ratifiers 
of the Fifth and Fourteenth Amendments understood themselves to 
be doing. The Fifth Amendments' due process clause was intended 
to guarantee that no one be deprived by the Federal Government of 
life, liberty, or property without regular procedure. The 
Fourteenth Amendment made that guarantee applicable against the 
States. But these guarantees of fair and regular procedure did not 
apply to unborn, since when the two Amendments were proposed 
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and ratified, abortion was known, and there had been arguments 
about whether life began at quickening or some other stage prior 
to birth. So if they intended to protect all human life, they would 
have known that the Amendment did, or very probably would, 
prohibit some category of abortion. So it is submitted that those 
who adopted these Amendments addressed only the rights of 
person who had been born. 
In fact, the language of the Amendments strongly supports 
that understanding. The Fifth Amendment states that no "person" 
shall be held to answer for a capital or otherwise infamous crime 
except on presentment or indictment of a grand jury. Moreover, no 
"person" shall suffer double jeopardy for the same crime or be 
compelled to be a witness against himself. These all quite clearly 
apply only to persons who have been born since it is difficult to 
imagine an unborn child being charged with an infamous crime, or 
being tried twice for the same crime, or being required to be a 
witness against himself. The due process clause follows 
immediately after those guarantees and refers to the same persons 
mentioned in the preceding clauses. Not even the most tortured 
interpretation of the due process clause in the Fifth Amendment 
can make it apply to the unborn. 
Life before birth in the mother's womb is a physiological 
phenomenon. The U.S. Supreme Court in Roe case h as no doubt 
denied, quite rightly, a foetus to have natural personality; but the 
court did not, deny the existence of life in it. Even though the 
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court ruled that the State's interest in the foetus becomes 
compelling only when it becomes viable, it was not ruled that life 
in a foetus begins only from the stage of its viability. Though it 
could not be ascertained with reasonable certainty as to when and 
at what particular moment the life commences. But it has now 
been accepted that life in a foetus doe not commence from the 
stage of viability only, but it comes into existence even when it is 
in rudimentary or embryonic stage and from the time of, or at any 
rate, within seven to fourteen days of fertilization. It has now been 
accepted by the Medical and Physiological scientists that the 
foetus starts to have spontaneous growth and development from 
the very beginning, which are the surest and universally accepted 
criteria of life. 
In 1986 the U.S. Supreme Court in Thornburgh case, have 
taken the view, that foetus has life at all stages during the 
pregnancy, because 'continued existence and development' are the 
indisputable signs of "the life" and foetus has both. In 1989 the 
Court in Webster case, declared that "the life of each human being 
begins at conception and that "unborn children have protectable 
interests in life, health and well being". Again in 1992 the 
decision in Casey has like that in Webster, upheld State's "concern 
for life of the unborn" and that too from the "outset of the 
pregnancy", thus lending assurance to the view that foetus has life 
from the outset of the pregnancy. 
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Once it is established that human life begins at or near 
conception and foetus is a person during almost the entire first 
trimester of pregnancy. Article 21 of the Indian Constitution may 
be interpreted, that, with respect to life, the word 'person' applied 
to all human beings. If life exists from the moment of conception, 
then the right to life must commence from that stage only and thus 
it becomes the obligation of state to protect it. The State cannot 
discriminate against persons who are foetus by offering them less 
or no protection than other persons. In doing so, the equality 
clause also be said to have been violated. 
In India, termination of pregnancy is almost for the mere 
asking where the length of pregnancy does not exceed twenty 
weeks, provided registered medical practitioners certify that the 
continuance of the pregnancy would involve a risk to life of the 
pregnant woman or grave injury to her physical or mental health 
and the legislation, being the Medical Termination of Pregnancy 
Act, 1971, has expressly provided that unwanted pregnancy may 
be presumed to constitute a grave injury to the mental health of 
the pregnant woman. 
The Medical Termination of Pregnancy Act, 1971, thus does 
violence to the right of the foetus. It can be said to be violative of 
Article 21 of the Indian Constitution as the term life may include 
'potential human life' and as life begins at or near conception, the 
term person may be interpreted to include unborn person also. 
Since life of the unborn person is deprived or destroyed without 
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procedural due process under the Medical Termination of 
Pregnancy Act 1971, it violates Article 21 of the Constitution and 
thus makes it unconstitutional. 
Thus it can be said that a foetus has life at or near 
conception, therefore its expulsion and consequential destruction 
by termination of pregnancy would involve violation of 
Fundamental Rights to non deprivation of life of any person, 
except according to due, just, right, fair and reasonable process of 
law. 
The woman's right to destroy any foetus of her own without 
the consent of others. The argument is sometimes made that a 
woman has a right to destroy any foetus of her own that she, in the 
most literal sense, finds "unbearable". Because to force a woman 
to continue to pregnancy is to impose a kind of slavery upon her. 
But the claim that a woman is free to destroy the being whom she 
has conceived by voluntarily having sexual intercourse makes 
sense only if that being can be regarded as part of herself, a part 
which she may discard for her own good. 
Advances in medical sciences have proved beyond doubt that 
the human embryo/foetus is biologically separate from its mother. 
From the moment of conception, a new individual comes into 
existence, far from being part of the mother; the baby is infact 
foreign tissue to the mother. 
The Abortion Act of 1967 of England has served not only to 
deprive a husband of any right to veto his wife's decision to 
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terminate her pregnancy but more questionably also to have 
resulted in no consideration being given to any claim he may have 
to be consulted or to participate in the decision or even to be 
informed of it. In 1976, the U.S. Supreme Court in Danforth struck 
down as unconstitutional a restrictive Missouri abortion law which 
inter alia, required the written consent of a spouse before an 
abortion could be performed on a woman in the first twelve week 
of her pregnancy i.e., first trimester. The decision was in 
consonance with Roe V. Wade, which had established that in the 
first trimester of pregnancy the State can not impose restrictions 
on the right of a woman to have an abortion. Further in Planned 
Parenthood the majority view was that, "since the State cannot 
proscribe abortion during the first trimester of pregnancy, the 
State cannot delegate authority to any particular person, even to 
husband, to prevent abortion. This case supported a woman's 
control over her own body and reproductive system. 
Moreover, the 1967 Act of England, required the doctor who 
performs the operation, 'not only is under no obligation to consult 
or to notify her husband but also, in whatever capacity he is 
involved, will be bound by the duty of confidentiality to his 
patient and will not be entitled to inform her spouse against her 
wishes. Further section 1(2) of the Human Fertilization and 
Embryology Act, 1990 (revised 1967 Act) places a much greater 
emphasis on the needs of the pregnant woman in making a decision 
concerning the termination of pregnancy. However the woman's 
380 
Conclusion and Suggestions 
choice in terminating a pregnancy is not unlimited exercise of a 
right and the law does not allow for it. The need for two medical 
practitioners to determine if the conditions (under section 1) for 
abortion are met does place restrictions on the rights of the woman 
and the legality of an abortion has much to do with the opinion of 
a qualified doctor. 
The abortion law has always recognized that where a choice 
is to be made between the life of the mother and the life of the 
unborn child, it falls within the general rationale of self-defence if 
the mother seeks an abortion to preserve her own life. Similarly, 
even if the foetus is a human, it still would not have right to force 
the mother to use her body to keep it alive against her will. If she 
decides to give birth, then, "life" is a "beautiful choice". But it is 
her choice; she cannot legally be forced into it. 
Suggestions 
It is quite evident from the aforesaid study that the existing 
Indian law is not able to meet the challenges of abortion. In its 
present form it is not sufficient enough to address all challenges 
faced up by the society. The present researcher has, against the 
above backdrop endeavoured to submit some suggestions to make 
the existing laws more robust and concrete. 
> A decentralized safe abortion service should be established. 
A proper dissemination of community level education about 
the availability of safe, legal abortion by adopting updated 
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safe, easy and simple technologies eliminating cumbersome 
registration of centers and establishment of additional 
Training Centres to achieve the desired objectives of 
National Population Policy. 
> Female foeticide is caused by a deep rooted neglect and 
devaluation of women in our society. The pre-natal sex 
determination on commercial basis followed by sex 
selective abortion (female foeticide) under the permissible 
limit of Medical Termination of Pregnancy Act, cannot be 
checked unless the concerted efforts are made to: 
- break the existing caste system; 
- abolish the dowry menace; 
- bring the cultural consciousness highlighting the 
importance of females as equal partners; 
- educate the individual woman as well as the general 
public; 
> Efforts should be made to stop the medievalisation of the 
present generation's desire for male child, otherwise 
female foeticide would continue to perpetuate in India. So 
there has to be an immediate redress of misery by creating 
public opinion against rituals promoting son preference. 
> With regard to Medical Termination of Pregnancy Act, 
1971, the pregnancy that is caused as a result of such 
sexual intercourse, not resulting from rape and thus 
disentitles the woman to get the pregnancy terminated 
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under section 3 of the MTP Act, 1971. Since consent of the 
woman for such intercourse is implicit in the Act to remove 
such a difficulty a provision as suggested below 
(explanation III) may be added: 
"Where any pregnancy is alleged by the pregnant woman 
to have been caused by sexual intercourse not amounting 
to rape but as a result of sexual intercourse falling under 
sections 376-A, 376-B, 376-C and 376-D, the anguish 
caused by such pregnancy shall be presumed to constitute 
grave injury to the mental health of the pregnant 
woman". 
Sections 493, 496 and 494, 495 and 497 of the Indian Penal 
Code comprise yet another group of sections that create a 
new category of sexual offence which do not amount to the 
offence of rape. Where the pregnancy is caused due to the 
sexual intercourse falling under the above mentioned 
sections of the IPC, since in such sexual intercourse, the 
woman have consented, consequently the same cannot be 
said to have been caused due to the offence of rape. 
Therefore, the pregnant woman will not be entitled to get 
her pregnancy terminated under Section 3 of MTP Act. 
Accordingly, to meet out such a circumstance an other 
explanation clause (as explanation IV) may be added in 
section 3 of the MTP Act, legalizing abortions caused as a 
result of sexual intercourse other than rape as: "Where any 
pregnancy is alleged by the pregnant woman to have been 
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caused by deceiving her into believing that she is legally 
married to the man concerned and makes her to live as wife 
and husband is either by adultery or by bigamy, the 
anguish caused by such pregnancy shall be presumed to 
constitute grave strain to the mental health of the pregnant 
M'oman. 
> Persons in need of undergoing the use of pre-conception or 
pre-natal diagnostic techniques must first make an 
application in the manner to be prescribed by the 
appropriate authority, seeking grant of permission which 
should include, inter alia, the name, address and 
specialization of the doctor/hospital/diagnostic 
center/clinic laboratory etc., where that person is going to 
have such a treatment. 
> No doctor/hospital/diagnostic center/clinic/laboratory etc., 
should undertake any such use of pre-conception or pre-
natal techniques without the production of the certificate of 
grant or approval for so undergoing issued by the 
appropriate authority under the Act. 
> Before granting or issuing any of the said certificates, the 
appropriate authority may take expert advice so as to verify 
the genuiness in the requirement of such grant or approval. 
> A deeming provision should be enacted empowering the 
court to presume use of pre-natal or pre-conception 
technique, especially in respect of female persons up to the 
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age of 20 years, as a cognizable offence within the meaning 
of the Act as against doctor or hospital or diagnostic center 
or clinic, as the case may be, where any such technique is 
used without the requisite grant by the appropriate 
authority. 
> The PC and PNDT (Prohibition of Sex Selection) Act, 2002 
should have a provision for stringent implementation 
machinery. Because mere making the law stringent and 
prescribing severe punishment to violators will not serve 
the purpose and thus cannot achieve the desired objectives. 
> It is the responsibility of the State, the Medical Profession 
NGOs, women organizations. Journalists and Media to 
come together to see that the provisions of the Act are 
implemented to its fullest extent. 
> There should be a proper dissemination of information 
regarding the provisions of the Act and should be strictly 
implemented by ensuring a registration of the clinic and 
punishment to the offenders. 
> The institutions which are given licences for pre-natal 
diagnostic tests should be closely monitored and those who 
violate the law should be severely punished. 
> The Government should remove gender discrimination in 
the school curriculum. 
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> Steps be taken to sensitize society towards the concept of 
equality of sexes and the female child's right to life and 
survival. 
> The Government should take steps to empower women in 
the area of education employment and decision making and 
to take stringent measures to eliminate sexual abuse and 
the dowry system. 
> Under Article 21 of the Indian Constitution the term life 
may include 'potential human life' and as life begins at or 
near conception, the term 'person' may be interpreted to 
include unborn person also. Therefore, at no stage of 
pregnancy, a mother can be allowed to terminate pregnancy 
for the mere asking, unless Article 21 of the Constitution is 
suitably amended to provide clearly that 'person' does not 
include an unborn child in the mother's womb. 
> In order to save the MTPA, 1971 from being 
unconstitutional what is needed is an amendment of Article 
21 to the following effect: 
Article 21(2): "Nothing in" this Article shall prevent the 
Parliament from making any law or shall affect the 
operation of any existing law depriving an unborn person 
of its life by termination of pregnancy by a woman if the 
continuance of pregnancy would involve a risk to the life 
of the pregnant woman or of grave injury to her physical or 
mental health or if there is a substantial risk that if the 
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child were born, it would suffer from such physical or 
mental abnormalities as to be seriously handicapped. 
Thus the effect of clause (2) would be to save the MTPA, 1971 
from being unconstitutional as it would operate as an exception 
to Article 21 (1) and thus the constitutional validity of the 
MTPA, 1971 would not be jeopardized in any way. 
> Reference to mother 's right to destroy any foetus of her 
own without the consent (even of her husband) of others, it 
is suggested that once a woman wishes to abort the foetus 
then the consent of all those (at least husband) who are 
directly affected by such act of her may be considered. 
There are numerous cases where doctors will be anxious to 
ascertain the husband's wish and to obtain his consent to 
an abortion being carried out, so that the discontent may be 
avoided. 
> The right to privacy of a woman should be recognized, 
which inter alia must include the right to space, limit or 
reject pregnancy, the right to decide about her own body 
and a free choice to decide whether and when she can 
terminate her pregnancy and guardian's consent irrelevant, 
provided she is of the age of eighteen years. 
> Woman should have 'personal liberty' to destroy any foetus 
of her own if she finds it intolerant. It is far more 
important to consider her life and health than that of an 
early foetus, representing a child (would be) who has not 
entered the human community. Woman should have control 
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over her own body and to force a woman to continue an 
unwanted pregnancy is to impose a kind of slavery upon 
her, at least to infringe her sense of self respect and 
dignity. 
> Abortion is an issue of woman, so it should be the woman's 
right to choose. She should have the free will to consider 
other's views and opinions but it must be her ultimate 
decision and be guaranteed by law. 
> After the point of viability, that is the point when the 
foetus is capable of survival, the state is free to prohibit 
abortion but only when it is necessary, i.e., as the 
woman's health and life interests are not at stake. But 
when the woman's health interest is in conflict with those 
of State's interest and potential life, the woman's interest 
in health should take precedence. Hence mother's life 
gets precedence over the life of the foetus. 
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